
SUMMARY 

April 24, 2013 

The City Commission met in regular session at 4:05 pm in the City Hall Commission Chambers 
with Commissioners Marks, Miller, Ziffer, Gillum, and Maddox present. Also present were City 
Manager Thompson, City Attorney Shelley, and City Treasurer-Clerk Cooke. The following 
action was taken: 

MOMENT OF SILENCE 

Mayor Marks requested a moment of silence for the victims of the Boston Marathon bombing on 
April 15, 2013 and victims of the explosion of West Fertilizer Co. fertilizer plant located in the 
town of West, Texas on April 17, 2013. 

AGENDA MODIFICATIONS 

There were no agenda modifications. 

PRESENTATIONS 

Item 5.01 - Presentation of the American Planning Association's National Planning Excellence 
Award for Transportation to StarMetro for the Nova2010 Route Decentralization Project. 
(Brought forward by Commissioner Miller) 

Commissioner Miller presented the American Planning Association's National Planning 
Excellences award to Mr. Ivan Maldonado, Director, StarMetro, along with staff. 

Mr. Maldonado expressed his appreciation and the accepted the award with thanks. 

Mayor Marks recognized Mr. Ivan Maldonado as the new Director of StarMetro. 

CITIZENS INPUT ON AGENDA ITEMS 

There were no speakers. 

CONSENT 

Items 9.01 - 9.03 - Voted 5-0 to approve staffs recommendation presented on Consent 
Agenda Items 9.01 through 9.03 taking the following action: 

Item 9.01 - Appointed Citizens to the Tallahassee Housing Authority. 
(Recommended by the Mayor's Office) 

Board members, Ms. Chuvala Snell-Brown and Ms. Jeanne Kimball recently 
resigned and staff recommended the appointments of Ms. lranetta Williams to 
replace Ms. Chuvala Snell-Brown and Mr. Darryl Jones to replace Ms. Jeanne 
Kimball. Their terms will expire in April 2017. 

DEFENSE 
EXHIBIT 
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Item 9.02 - Appointed a citizen to the Downtown Improvement Authority. 
(Recommended by the Mayor's Office) 

Downtown Improvement Authority member Mr. Richard McAllister recently 
resigned in November, 2012 and staff has recommended the appointment of Ms. 
Patsy Pagan to complete of the unexpired portion of Mr. McAllister's term, which 
expires in June, 2014. At the conclusion of this partial term, Ms. Pagan is eligible 
to be reappointed. 

Item 9.03 - Approved the minutes of the specified meetings. (Recommended by 
the Treasurer-Clerk) 

January 28, 2011 - Special Meeting (Annual Retreat) 
July 11 , 2011 - Second Budget Workshop 
August 31, 2011 - Regular Meeting 
September 7, 2011 - Regular Meeting 
September 21, 2011 - Regular Meeting 
October 12, 2011 - Regular Meeting 
October 26, 2011 - Regular Meeting 
November 9, 2011 - Regular Meeting 
November 22, 2011 - Regular Meeting 
December 2, 2011 - Special Meeting 
December 7, 2011 - Regular Meeting 
December 14, 2011 - Regular Meeting 

INTRODUCTION OF ORDINANCES 

Item 12.01 - Introduced Ordinance No. 13-0-17, Adopting Comprehensive Plan Amendments, 
Cycle 2013-1. Staffs recommendation was to introduce the ordinance and to set the public 
hearing for 6pm on May 28, 2013 at the Joint City/County Comprehensive Plan Public Hearing 
in the County Commission Chambers in the Leon County Courthouse. (Recommended by 
Legal) 

City Attorney Shelley read the title of the ordinance into the record. 

On April 9, 2013, the City Commission and Leon County Board of County Commissioners, 
acting jointly, approved 7 map amendments and 2 text amendments to the Tallahassee-Leon 
County 2030 Comprehensive Plan for transmittal to the Florida Department of Community 
Affairs (DCA) as follows: 

Amendment 
PCM130101 
PCM130102 
PCM130104 
PCM130105 
PCM130106 
PCM130107 
PCM130108 
PCT130109 
PCT130110 

Plan Element Amended 
Future Land Use Map 
Future Land Use Map 
Future Land Use Map 
Future Land Use Map 
Future Land Use Map 
Future Land Use Map 
Future Land Use Map 
Conservation Element 
Glossary 
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The public hearing date was set as stated herein. 

POLICY FORMATION AND DIRECTION 

Item 13.01- Voted 5-0 to approve the joint City-County agreement with the Oasis Center for 
Women and Girls, Inc. for administrative support to the Tallahassee-Leon County Commission 
on the Status of Women and Girls and approved the following appointments to said 
Commission: 

ADDOinter ADDOintee Tenn Ex:oires 
MavorMarks Jessica Lowe Minor 4/31/2014 
Commissioner Miller Mildred R. Hall 4/31/2015 
Commissioner Gillum Julie Moreno 4/31/2014 
Commissioner Maddox Paiae Carter Smith 4/31/2015 
Commissioner Ziffer IGail Stansberry Ziffer 4/31/2015 
Citv Commission Jennifer Kilinski 4/31/2014 
Citv Commission Nina Ashenafi Richardson 4/31/2015 

Commissioner Gillum noted that he recommended Ms. Elisa Crowell for one of the remaining 
positions on the Commission. 

Commissioner Miller introduced Ms. Robin Thompson, Chair of the Commission on the Status 
of Women and Girls, and Ms. Haley Cutler, Executive Director, Oasis Center. 

Commissioner Maddox departed the meeting at 4:35 p.m. and did not return. 

Item 13.02 - Was the presentation on the Change for Change program. (Presented by the City 
Manager's Office) 

At the request of the Quality of Life Target Issue Committee, the City recently launched a public 
awareness campaign, in partnership with the community, to increase participation in the Change 
for Change program. This initiative allows city utility customers to make a monthly donation on 
their utility bill to help address homelessness. It was noted that there are more than 550 
homeless children in Tallahassee and the campaign focuses on the needs of families and 
children, with a goal of doubling the number of participants in the Change for Change program 
and doubling the amount of annual contributions. 

Ms. Michelle Bono, Assistant to the City Manager, presented a video and answered the 
Commission's questions relative to this item. 

Ms. Bono introduced Ms. Carrie Poole, newly-hired Public Information Specialist, 
Communications Department. 

This items was for informational purposes only, no action was required. 

Item 13.03 - Voted 4-0 (Commissioner Maddox absent) to approve the 2030 Master Sewer 
Plan amendment to include additional unsewered areas in unincorporated area as requested by 
the Leon County Board of County Commissioners. (Recommended by Underground Utilities) 
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This action is in response to Leon County's Board of County Commissioners (BOCC) approval 
of the Master Plan contingent upon the City amending the plan to include the following 
additional unsewered areas: Northwest Leon County (Talquin water area), the Avondale 
Subdivision, and the Plantation Estates Subdivision. These areas are located in unincorporated 
Leon County and were not included in the original Master Plan approved by the City 
Commission. The BOCC contingent approval indicated the City would utilize the information 
and cost estimates prepared by Leon County staff as the basis for the amendment to the plan. 
The City will amend its 2030 Master Sewer Plan by including the BOCC's analysis as an 
addendum to the original document. 

Mr. Blas Gomez, Director, Water Resources Engineering, Underground Utilities, was available 
to answer questions relative to this item, but was not called to speak. 

Item 13.04 - Voted 4-0 (Commissioner Maddox absent) to authorize the City Manager to 
execute a 2-year extension to the option agreement with McKibbon Hotel Group subject to the 
terms and conditions as detailed below. (Recommended by Economic & Community 
Development) 

On March 26, 2008 the City Commission approved a 3-year option agreement for sale and 
purchase with the McKibbon Hotel Group Inc. (MHG) to purchase the .63 acre parcel on the 
southwest corner of the intersection of Tennessee and Monroe Streets. The agreement allowed 
MHG to purchase the parcel for $1,303,448 and MHG paid a $130,345 deposit which could be 
applied toward the purchase price of said property. On April 27, 2011 the City Commission 
granted a 2-year extension of the agreement, expiring on April 30, 2013. MHG requested a 
second 2-year extension of the agreement to extend the deadline to April 30, 2015. The 
developer has indicated that Downtown real estate conditions do not support the original 
development concept for the parcel which was a 90,000 square-foot Class A office building. 
MHG is requesting additional time to explore alternative development options such as a second 
hotel on the subject parcel. Any change in land use for this parcel will require an amendment to 
the Urban Planned Unit Development (UPUD) which was approved in 2006. Staff supported the 
2-year extension request with the proviso that milestones be included in the agreement which 
will require the developer demonstrate that they are actively pursuing the necessary 
development approvals during the extension period. 

Mr. Michael Parker, Director, Economic & Community Development, answered the 
Commission's questions relative to this item. 

Commissioner Gillum inquired about the modified criteria and also inquired if there were any 
additional monetary payments expected to the City for the continued reservation of the land. 

Mr. Parker reviewed the following modification to the terms and conditions: 

• The $130,345 deposit may be applied towards the purchase price of the property if MHG 
meets the terms of the Option Agreement, However, if the MHG does not meet the Option 
Agreement terms, including the performance milestones, the deposit will be retained by the 
City; 

• MHG will continue to lease the surface parking on parcel A during the term of the option 
agreement, with lease payments being remitted to the City; and 

• The option agreement will contain milestones which will require MHG to: 
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o If there is a revision to the proposed use and/or design on the parcel which requires an 
amendment to the UPUD, then MHG must file for said amendment within 90 days of the 
execution of the option agreement extension; 

o All construction plans for the project must be completed and submitted to the City within 
270 days of the execution of the option agreement extension; and 

o A Development Agreement for the construction of the parking garage must be executed 
between MHG and the Community Redevelopment Agency (CRA) within 270 days of the 
execution of the option agreement extension. 

A lengthy discussion ensued. 

Item 13.05 - Voted 4-0 (Commissioner Maddox absent) to approve the 2012 Transit 
Development Plan Minor Update, which will allow the City's transit system to continue to provide 
service to the community and offset the use of City funds. (Recommended by StarMetro) 

The City of Tallahassee's Transit Development Plan (TDP) has been updated to reflect recent 
accomplishments and progress on new projects for the next 5 years. The TDP was adopted on 
May 11, 2011, and is required to be updated each year in order to continue to receive State 
operating funding assistance. Staff continues to maintain tasks completed since the TDP was 
adopted and initiates and/or completes the remaining tasks listed under the recommendations 
section of the plan. Approval of the 2013 Transit Development Plan Minor Update not only 
provides direction of development for the transit system; it is also required by the Florida 
Department of Transportation (FOOT) in order to receive the estimated $1,193,982 in FY2014 
FOOT Block Grant funds. The assistance given by FOOT is one of the larger amounts of 
reoccurring annual funding sources, which helps offset the use of local tax dollars and enables 
the City to continue to provide vital transit services to the community. 

Mr. Brian Waterman, Transportation Manager, StarMetro, presented a PowerPoint presentation 
regarding the minor changes to the City's transit system and answered the Commission's 
questions relative to this agenda item. 

RETIREMENT OF PROCUREMENT DIRECTOR 

Mr. Raoul Lavin, Director, Management & Administration, recognized Ms. Cathy Davis, 
Procurement Director, who is retiring after 25 years of service to the City of Tallahassee. 

UNAGENDAED BUSINESS/SPEAKERS 

Dr. Erwin Jackson, 1341 Jackson Bluff Road, appeared before the Commission 
to continue his allegations against Mayor Marks. Dr. Jackson presented a letter 
that he received from the Florida Bar Association notifying him that a formal 
investigation has been opened by the Bar in regards to his complaints relative to 
Mayor Marks. 

Dr. Ed Holifield, 4032 Long Leaf Court, appeared before the Commission in 
regards to a Baby Friendly initiative with a focus on breast feeding. 

Mayor Marks suggested that this topic be referred to the Commission on the Status of Women 
and Girls for consideration. 
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CITY COMMISSION INFORMATION AND SHARING OF IDEAS 

Commissioner Ziffer shared with the Commission that he, along with his wife, will be the 
Emcees for the HOPE Community fundraiser in an effort to raise awareness of the Change for 
Change program. Commissioner Ziffer encouraged the public to attend the event. 

Commissioner Gillum inquired about the availability of building inspections during weekend to 
allow roofing contractors to work over the weekend and to obtain inspections without having to 
wait until Monday. Mr. Jay Townsend, Assistant City Manager, noted that contractors can 
currently call in advance to schedule an inspector to conduct a weekend inspection and ACM 
Townsend noted that there was a fee associated with after-hours requests of this nature. 

Mayor Marks expressed concern with persons who use leaf blowers or other equipment who 
dispose of leaves or other yard waste materials into the street and or storm drains. Mayor 
Marks expressed that such conduct was detrimental to the stormwater system and facilities. 

Commissioner Ziffer thanked City Treasurer-Clerk Cooke, City Attorney Shelley, Assistant City 
Manager Townsend, and Asst. City Attorney Louis Norvell, and others for calling into WFSU 
public radio to make contributions to support said service. The Commissioners noted they were 
at FSU to answer phone calls and to participate in the telethon to raise funds for said 
organization. 

Commissioner Miller announced the next Community Budget Town Hall Meeting would be held 
on Thursday, April 25, 2013 at Good Shepard Catholic Church located at 4665 Thomasville 
Road from 6- 7:30pm. 

Commissioner Miller also commented about the completion of number of City projects including 
the opening of Franklin Boulevard, Mahan Drive, and the Phase II of Gaines Street. 

ADJOUNMENT 

There being no further business to discuss, the meeting adjourned at 5:29pm. 
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* * * * * * * * 

VT$ 01 1.VOB 

CITY OF TALLAHASSEE COMMISSION MEETING 

AGENDA ITEM 13.04: 

Discussion of a two-year extension to Option Agreement for 
sale and purchase with McKibbon Hotel Group 

April 24, 2013 
Tallahassee, Florida 

(From 00:39:36 to 00:59:49) 

* * * * * * * * 

COMMISSION MEMBERS PRESENT: 

Mayor John Marks 
City Manager Anita Favors 
Commissioner Andrew Gillum 
Commissioner Nancy Miller , Mayor Pro Tern 
Commissioner Gil Ziffer 

Al so present : 

Lewis Shelly, City Attorney 
Michael Parker, Staff 

1 
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* * * * * * * * 
(00 : 39 :36) 

MAYOR MARKS: Go ahead . Next item. 

CITY MANAGER FAVORS: All right . 13 . 04 is a 

discussion of a two- year extension to Option Agreement for 

sale and purchase with the McKibbon Hotel Group. 

2 

And, Commissioners , in 2008 , the City entered into a 

series of agreements with the McKibbon Group, the hotel group, 

for the development of the Floridan block on the southwest 

corner of Monroe and Tennessee Streets. Included in this 

action was a three-year Option Agreement to allow MHG to 

purchase the . 63 - acre corner parcel , which is identified as 

Parcel A in your agenda materials, for construction of an 

offi ce building. 

In 2011 the City granted a two- year extension to this 

Option Agreement. 

MHG has requested an additional two-year extension at 

this time to carry the Option Agreement to April 30th of 2015 . 

Staff is recommending the additional two-year 

extension with certain terms and conditions. 

I think you ' ve been briefed on this item, and Michael 

Parker can provide a short overview of the recommended terms 

and conditions for the extension and to answer any questions . 

COMMISSIONER ZIFFER: I move the item. 

COMMISSIONER MILLER: Second. 
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3 

1 MAYOR MARKS: Questions? Go ahead, Commissioner . 

2 COMMISSIONER GILLUM : Could you, if you don ' t mind, 

3 just go over into the public record what the moderated 

4 criteria are and whether or not there are any additional 

5 payments expected to the City for the continued reservation of 

6 this land. 

7 MR . PARKER: Well , I ' m glad you have the opportunity, 

8 because there ' s one modification to the terms that are in your 

9 agenda item that I want to discuss ; and, that is , what we ' re 

10 proposing was that the 130 , 000 - - take a step back . 

11 The -- just for purposes you understand, the 

12 agreed-upon Option Agreement would have them purchasing the 

13 property for $1.3 million . What we ' re -- they had put down a 

1 4 $130 , 000 depos i t. 

15 Subsequent to us sending this agenda item, they 

16 contacted us and asked us to reconsider whether we could allow 

17 that $130 , 000 deposit to be applied toward the purchase price, 

18 if they -- with the agreement that , if they did not , then it 

19 would be forfeit during the term of the agreement. 

20 Staff are prepared to recommend that or add that to 

21 

22 

23 

24 

25 

their recommendation . That's the only change to what you see 

in your agenda item where we said that it woul d not be -- that 

it would not be carried over. 

The second condition is is that they will continue to 

have to lease from the City the parking spaces or pay lease 
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4 

1 payments on the parking spaces on Parcel A that they are 

2 currently using until such time as they close on the property, 

3 the Option Agreement expires. 

4 And, thirdly, that the Option Agreement will contain 

5 milestones that will identify steps they have to take that 

6 they -- that we can track to show that they are , in fact, 

7 taking due diligence during this two-year period to move 

8 forward so that they can close on the property. 

9 COMMISSIONER GILLUM: So the initial 1 30 that was 

10 paid on this -- on the site, I sort of see that as a 

11 reservation on the land. What -- how did y ' all consider 

12 applying that 130? I ' m not sure why we would carry that any 

13 more forward beyond the five years that we ' ve already got on 

it. 14 

15 MR. PARKER: Well , it ' s - - the 130 was based on ten 

16 percent of the purchase price. 

17 COMMISSIONER GILLUM: Uh-huh. 

18 MR . PARKER: And so they have suggested or requested 

19 that we consider that the value of the property has not 

20 changed substantially since the time that the $1.3 million 

21 that was original l y set -- price was set. And I confirmed 

22 that with our real estate folks that that ' s still a fair 

23 price. 

24 So they are asking that, if they were able -- if they 

25 were to -- if they c lose, that we would allow that 1 30 , which 
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1 they ' ve already paid to the City, be credited against the 

2 purchase price. 

3 COMMISSIONER GILLUM: So the updated appraisal puts 

4 the value of the land at what? 

5 MR . PARKER: Wel l , we haven't done a new appraisal , 

6 but based on the most recent transactions -- I ' ve talked with 

7 Mark Molloy -- the price that we ' re talking about per square 

8 foot on this at the .63 acres at 1 . 3 million is still a fair 

9 market price . The appraisal on this was done in 2006 . 

10 

11 

12 

13 

14 

Property values were probably reaching their highest point in 

the downtown and then depreciated, are now moving back up 

again . So that ' s still considered, based on recent 

transactions , to be a fair market price. 

COMMISSIONER GILLUM : Despi te the new development 

15 that ' s going on catty- corner to this lot? 

16 MR. PARKER: Right , yes, sir . 

17 COMMISSIONER GILLUM: So I would -- I woul d be 

18 prepared to support the motion without this change to it and 

19 reserve the opportunity to negotiate that at a later, you 

20 know, at a later point. And I assume the motion that ' s made 

21 didn ' t include this application of the 130 toward the 

22 purchase , anyway. It was just continuing the reservation of 

23 the land for two more years . 

24 CITY MANAGER FAVORS : No . The recommendation did 

25 include -- what was the recommendation rel ated to the 130? 

5 
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6 

1 COMMISSIONER GILLUM : Not the o ne in the item, not 

2 the one that ' s in the agenda . 

3 MR. PARKER: Well, it was modified subsequent to 

4 that. Staff ' s modification to the recommendation would be to 

5 al l ow the 130 to be retained -- or a nonrefundabl e deposit 

6 which could be used for -- against the purchase price if they 

7 c l ose within the extended option period. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

COMMISSIONER GILLUM : And it ' s -- right now what you 

have in the agenda item is silent on that issue . It doesn ' t 

say one way or another. 

MR. PARKER: Actually what it says , our original 

recommendation was that that money would not be carried 

forward and allowed to be applied towards the extension of the 

Opti on Agreement. 

COMMISSIONER GILLUM: So can you explain why you had 

that position originally? 

MR. PARKER: When we met with the property owners -

our original intent was that the five years had expired and so 

that the good-faith money would be forfeited . The property 

owner -- since then they ' ve come and talked to us , and they 

our primary motive behind this is to get the property 

developed. 

COMMISSIONER GILLUM : Sure. 

24 MR. PARKER: And so they ' ve indicated to us that they 

25 believe that , if we don ' t allow them to apply this towards the 
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purchase price, we ' re initially increasing the purchase price 

by ten percent. So if they were -- if we allow them to use 

the $130 , 000 deposit, if they purchased the property, then we 

will receive the original $1 . 3 million that we agreed upon . 

If they do not close within the two- year peri od, it is a 

nonrefund -- then we retain the $130 , 000 . 

COMMISSIONER GILLUM : So we -- I mean , I guess my 

consideration on this is that we have now taken this off 

anyone ' s ability to bid for this particular parcel , which is 

now cleared, that we have a future transportation project on , 

so on and so forth . There ' s a new development that ' s 

occurring catty- corner to this , which I'm not a real estate 

person, but I would assume will impact the val ue of the land 

that is around it. 

Are we going to readjust this 1.3 million up , if the 

value of the land increases in two years; or is it the 

recommendation that we allow that to stay static as well? 

MR . PARKER: If this Option Agreement that we ' ve 

agreed upon , the $1.3 million purchase price , irregardless of 

the $130 , 000 , if we extend this agreement . Now I wi l l tell 

you that the milestones that we are looking in here will not 

allow the property owner to basically do nothing on the 

property for the next two years . 

7 

One of the things that they have discussed with us is 

the idea of looking at alternative uses for the property . The 
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original approved UPUD for that property calls for the 

construction of a 90,000- square- foot office building, which 

they have indicated and we believe is correct -- would be 

extremely difficult to finance in the current market. 

8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

So if they are going to look at an alternative use on 

the property, that would require an amendment to the PUD, and 

that would have to come back to you as a body to approve . If 

they are going to do that , then they will have to -- one of 

the milestones that we ' re proposing to put in here would be , 

they would have to have filed for that amendment to the PUD 

within 90 days of this transaction. If they don ' t want to 

12 amend the PUD but want to pursue the existing 

13 90 , 000 - square- foot office building within approximately nine 

14 months , they would have to have submitted the building plans 

15 to the City for that structure. 

16 So I guess what I ' m suggesting to you is they will 

17 not be able to sit static for the entire two-year period. 

18 There are performance measures that they would have to do 

19 

20 

21 

along. If they don ' t meet any of those milestones, then the 

Option Agreement will terminate at that point . 

MAYOR MARKS: Commissioner Ziffer? 

22 COMMISSIONER ZIFFER: Okay. So let me propose 

23 something that might be acceptable to a compromise . Nine 

24 months is a benchmark time period, correct , that is what we ' re 

25 potentially going to approve . So if I could suggest that 
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1 within nine months , at that nine- month anniversary from now , 

2 if they have not -- and what was the milestone for again? I 

3 apologize. 

4 MR. PARKER: If they are seeking an alternative use 

5 that would require an amendment to the PUD , then they would 

6 have to apply for that within 90 days of the approval of 

7 the --

MAYOR MARKS: Ninety days. 

9 

8 

9 

10 

11 

12 

13 

1 4 

15 

16 

17 

18 

19 

20 

COMMISSIONER ZIFFER: Okay . So I ' m willin g to go the 

two years on the extension for the 1 . 3 million price , but in 

nine months , if they have not met that benchmark, the $130 , 000 

stays with the City, which effectively increases the cost of 

the land to 14 - 3 , correct? Excuse me. One point --

CITY MANAGER FAVORS : 1 . 4 , right . 

COMMISSIONER ZIFFER: Is that acceptable? 

COMMISSIONER GILLUM: It is acceptabl e . I do want to 

clarify, though. In nine months they could choose that they 

don ' t have an alternative plan on the land, and then what 

happens? 

MR . PARKER: Well , then they would have to be 

21 pursuing -- showing us they're making -- that they actually 

22 have plans in the process to bui l d the original approved 

23 construction on the site, which is the 90,000-square-foot 

24 

25 

office building. 

COMMISSIONER GILLUM: And what does that look l ike? 
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10 

My big consideration here is that we have a corridor , 

a critical corridor , that right now is under redevelopment. 

We have taken this off for consideration for any other 

potential development for three years , and then we did an 

extension for two , and now you ' re requesting another extension 

of two . And, by the way, let the initial amount that we put 

into abeyance in the initial three , you know, three-year 

request be applied to the initial , you know, the ultimate 

purchase without an updated assessment on the value of the 

land, so on and so forth , which to me sounds really weird . 

And so I ' m wondering what are we asking to be demonstrated 

between this point? Nine months happens and there is no 

intended change in the futu re plans . 

MR . PARKER: Then they would have to have submitted 

their initiated the plan approval process, submitted their 

plans so that they could get their building permits . 

COMMISSIONER GILLUM: So in nine months an action one 

way or another will have to be demonstrated? 

MR. PARKER: Yes. Assuming that they -- and that ' s 

the assumption, is that they are looking for no change in the 

use . 

MAYOR MARKS: In the use , right. 

MR . PARKER: If they were looking for a c h ange in t h e 

use , then they would need to submit an application because 

they have to go through the PUD process within 90 days of 
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11 

1 this. 

2 COMMISSIONER GILLUM : Then , I mean , I agree with 

3 Commissioner Ziffer . Then my, you know, I think a compromised 

4 position would be , in 90 days for us to make a determination 

5 on t hat 130 . 

6 

7 

8 

9 

10 

11 

12 

13 

1 4 

15 

COMMISSIONER ZIFFER: I ' m okay with that. 

MAYOR MARKS: Give me explain to me - -

CITY MANAGER FAVORS : So 

MAYOR MARKS : Yeah, what you just said. 

CITY MANAGER FAVORS : Let me make sure that I 

understand . What we ' re saying is , if there is no action to 

initiate a PUD change in 90 days , then we woul d do what? 

COMMISSIONER GILLUM : Well , 90 days is the marker 

CITY MANAGER FAVORS : Right . 

COMMISSIONER GILLUM: -- either for a PUD change or 

16 making progress under their --

17 

18 

19 

20 

21 

22 

23 

24 

25 

CITY MANAGER FAVORS: Right. 

COMMISSIONER GILLUM : -- intended plan . And I thin k 

at that time that would give us , hopefully, sufficient enough 

consideration that they ' re actually making movement on this 

site , and then we would consider whether or not we would 

attribute that $130 , 000 to --

CITY MANAGER FAVORS : So you will make a decis ion at 

that point in time? 

COMMISSIONER GILLUM : Yeah . I just think i t would be 
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1 more prudent , frankly , at that time at that point of 

2 demonstrative movement 

3 CITY MANAGER FAVORS: Yes . Okay . 

12 

4 

5 

6 

7 

8 

9 

COMMISSIONER GILLUM : -- rather than carte blanche at 

this point. 

10 

11 

MAYOR MARKS: What happens in nine months? I ' m 

missing -- did I -- was that not on there? 

CITY MANAGER FAVORS : I think it was 90 days. 

MAYOR MARKS : It was 90 days . We ' re talking 90 

it ' s not nine months. 

MR. PARKER: Just to clarify, the 90 days is based on 

12 the assumption that there ' s a change in use --

13 MAYOR MARKS: Right. 

1 4 MR . PARKER: -- at that point to do . And I believe 

15 that is -- that is the way they are going to pursue it. If 

16 they were not to pursue a change in use , then they would not 

17 have to do an amendment to the PUD, in which case it would be 

18 reasonable to give them a longer period of time to get their 

19 building plans put together and submitted, and that was the 

2 0 nine months. 

21 

22 

23 

24 

25 

COMMISSIONER GILLUM : All right . Then , I ' m -- I ' m 

even consistent with the nine months , I mean , if that gives 

them maximum leeway for movement , but I just don ' t think we 

should at this point say, here you go. 

CITY MANAGER FAVORS : You don ' t want to make any 
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13 

1 decision on the 130 until we know what the --

2 COMMISSIONER GILLUM : Agree t o the two- year extension 

3 with the benchmarks that are in the -- that are in the item, I 

4 believe that is the spirit of the motion. 

5 CITY MANAGER FAVORS: Does that cause any problems? 

6 

7 

8 

MR . PARKER: No , ma ' am . I think that ' s consistent 

with -- or , I mean , essentially we were going to basically say 

that , if you didn ' t meet the milestone , then the Option 

9 Agreement terminated . We kept the -- we kept the deposit . 

10 And so , I mean, our intent was to make these milestones , and 

11 the developers agreed to this , that these are -- these are 

12 required steps ; and if you do not meet them, then you ' re not 

13 meeting the terms of the Option Agreement. 

1 4 MAYOR MARKS: Commissioner? 

15 COMMISSIONER MILLER: So it sounds like none --

16 there ' s not a lot of support for the $130,000 being applied to 

17 the purchase price . The question is whether that is allowed 

18 to go forward when we do act on t his. 

19 

20 

21 

22 

23 

CITY MANAGER FAVORS : The City Attorney has indicated 

that he thinks we have everything in place that we need -

COMMISSIONER MILLER: Okay. 

CITY MANAGER FAVORS : in order to enact the 

recommendation as just discussed . 

24 COMMISSIONER MILLER: Okay. All right . Good . Just 

25 wanted to clarify that a little bit . 
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14 
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14 

MAYOR MARKS: Well , let me, this one -- t h is troubled 

me from the very beginning, this extension, because of what 

you said, Commissioner, we did five years, then we did two , 

now we ' re doing two more. 

CITY MANAGER FAVORS: We did three, two and two . 

MAYOR MARKS: Yeah, and now it ' s another extension . 

What really troubles me is that the comment -- what 

troubles me is the comment of the potential for a new hotel on 

that site . I mean, I ' m not a hotelier , I ' m not an 

evaluation a person that can evaluate the best and highest 

use of property, but that seems to be -- intuitively that 

seems to be not a good idea. You ' re going to build it next to 

the Aloft, and you ' re going to put another hotel. And then on 

top of it -- I don ' t know that this will be the case -- what 

the quality of the hotel is going to be put on that corner. 

That troubles me . 

And, see, what we have now, if they want to change 

the PUD, it appears that they'll change the PUD for a hotel . 

I don't know if they ' re going to do that or not. But that's 

what it appears they ' re going to do. In 90 days we ' re going 

to get a request to change the PUD to a hotel. And I have to 

say upfront, that does not sit well with me. Okay? 

That is a signature corner in this community, a n d we 

need to think what is the highest and best use of that 

signature corner. And maybe a hotel is there, maybe that is a 
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1 

2 

3 

4 

5 

6 

7 

8 

15 

hotel. But it troubles me that we would put two hotels right 

next to each o ther, and that ' s what this amounts to. And 

we ' ve got the other hotel down there . I don ' t know how that 

affects the market or whatever the situation might be. But 

I ' m willing to go a l ong with the extension with the 

understanding that, you know, that PUD --

CITY MANAGER FAVORS: Comes back before you . 

MAYOR MARKS: I know it comes back before us , and I 

9 will have additional comments at that point in time depen ding 

10 on what the change to the PUD is. 

11 Commissioner Miller? 

12 COMMISSIONER MILLER : Michael , could you elaborate on 

13 the parking situation and what an eventual movement forward on 

14 the part of the McKibbon Group would mean to us in terms of 

15 parking? 

16 

17 

18 

19 

20 

MR . PARKER: Yes, ma ' am . Just briefl y , when this 

originally when this package was all put together back in 

2008 , a nd the office building was to be purchased, part of 

that , in order for that parcel to be developed, we will need 

to be a parking structure will need to be placed on the 

21 surface parking lot, which is owned by the CRA, immediately 

22 behind the Aloft Hotel. 

23 So part of the entire development package will be, 

24 for the development of that site, will be -- will have to come 

25 back to the CRA for how their participation would be in 
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helping build a parking structure on that site . 

So right now , under our current lease agreement , we 

provide -- we ' re required to provide 128 parking spaces to the 

Aloft Hotel. There ' s 103 parking spaces currently on that 

parking space , on that flat parcel . So if we were if we 

were to put another use on Parcel A, we would have to 

basically come up with another 25 parking spaces , 

approximately, on that existing part -- on that existing 

surface parking lot . Reality is , whatever development goes on 

that corner is going to need parking as well . 

MAYOR MARKS : Right. 

MR . PARKER: And the assumption is is that , whomever 

we ' re developing -- we ' re working with on that, they will be 

part of the negotiations , and they wil l be leasing parking 

from the CRA as the Aloft Hotel is right now, and that wil l 

all be part of the funding scenario that would go into 

actually financing the construction of a parking structure . 

MAYOR MARKS : Commissioner Gillum? 

COMMISSIONER GILLUM : Yeah. When thi s does come 

back, if there is a proposed change , you know, I would suggest 

bringing that with some of those original agreements between 

us that really spurred some of the incentive aro und this 

development . I remember the conversation like it wa s 

yesterday around not trying to incentivize stuff t h at was 

going to naturally happen . One of the thing s that was 
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19 
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22 

23 

24 

25 

17 

appealing about this when it initially came through was the 

facade sort of being a little bit of a monument -- not a 

monument, but certainly a replica of the old Floridan 

building. The piece that faced the intersection was , you 

know, very attractive . I mean, there were pieces of this that 

made it seem very different and signature for the location . 

MAYOR MARKS: Right. 

COMMISSIONER GILLUM : If we are now backing away from 

that, then I think it ' s our obligation to remind ourselves of 

what was -- and even on the transportation piece, there was a 

StarMetro, huge , you know, redesign of that area that included 

parking and the bus port and, you know, I think there was some 

federal money or something that we were attempting to go after 

or was involved. Actually, I think it still is involved in 

that land. We have federal money on that --

MR . PARKER: Well , actually, what happened, to remind 

you, is that there was federal funds were used to purchase 

that property, and originally we were trying to do a design 

that would allow the ground floor to be used for buses. It 

just strictly -- it really wouldn ' t work. But the concern at 

that point was was that , if we didn't use that for a 

transportation purpose, the f u nds that we were provi ded to 

acquire would have to be returned. So what the compromise 

was , we were able to work, the FD -- or the Department of 

Transportation at the federal level agreed that , if the fair 
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market value of that property was returned to StarMetro, they 

could reinvest that money into other uses . 

So the CRA purchased that parcel for $2.1 million , 

and then that money went to StarMetro, and they ' ve been use 

they used that to acquire a number of the satellite sites . 

So the design for the parking structure t h at was 

adopted as a part of the PUD does not include any mul timodal 

functions in it. 

Now , you may be correct in that part of t h e overall 

plan for the downtown shows some additional development on CK 

Steel . That wasn ' t really part of this PUD . But as this 

project evolved, the only way to make this work, the CRA 

purchased the property . StarMetro used those funds to 

reinvest them in the rest of the transportation plan for their 

satellite sites. And the parking structure that ' s being 

designed -- and you will see when you see the approved PUD , I 

think it's a four-story parking structure -- it's strictly for 

parking with some interactive uses on the ground floor . 

MAYOR MARKS: I think you've got a sense of where we 

are on this particular matter. I think you ' ve got a sense. 

COMMISSIONER ZIFFER: It seems to me we ' re going t o 

have several opportunities ahead of us - 

CITY MANAGER FAVORS : You will . 

COMMISSIONER ZIFFER: -- to make more decisions so 

MAYOR MARKS: Yup. I agree . We have a motion and a 
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1 9 

1 second. All in favor of the motion , say , aye . 

2 It passes unanimously. 

3 Next item. 

4 CITY MANAGER FAVORS: The next item is 13.05 , the 

5 approval o f the 2013 transit development . 

6 (End a t 5 9 : 4 9 . ) 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 8 

19 

20 

21 

22 

23 

24 

25 

* * * * * * * * 
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AGREEMENT OF PURCHASE AND SALE 

THIS AGREEMENT OF PURCHASE AND SALE (this "Agreement"), made and 
entered into as of this X day of July 20 I 3 (the "Effective Date"), by and between: Duval 
Partners, LLC, a Florida limited liability company, Entrecot, L.L.C., a Florida limited liability 
company, and 415 Food & Beverage, LLC, a Florida limited liability company (collectively, 
"Seller"); and Schulte Hospita lity Group, Inc. ("Buyer"). Seller and Buyer are sometimes 
referred to herein individually as a "Party" and, collectively, as the "Parties." 

WITNESSETH: 

WHEREAS, Seller is the owner of the Property (as defined herein) relating to that certain 
hotel commonly known as "Hotel Duval - Ma1Tiott Autograph Collection", located at 415 North 
Monroe Street, Tallahassee, FL 32301-1257 (the "Hotel"). The Hotel is subject to a vertical 
property regime consisting of multiple units: several units comprising the hotel component 
(collectively, the "Hotel Unit") owned by Duval Partners, LLC, one unit comprising a restaurant 
component ("Shula's Restaurant") owned by 4 15 Food & Beverage, LLC, and one unit 
comprising a nightclub component ("Level 8") owned by Entrecot, LLC. 

WHEREAS, Seller desires to sell the Property to Buyer, and Buyer desires to purchase 
the Property from Seller, on the terms and subject to the covenants and conditions hereinafter set 
forth. 

NOW, THEREFORE, in consideration of the mutual covenants set forth in this 
Agreement, and for other good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the Parties he reto, intending to be legally bound hereby, covenant and 
agree as follows: 

ARTICLE I 
DEFINITIONS 

1.1 Definitions. Whenever used herein, all defined words and phrases, unless the context 
otherwise requires, shall have the meanings assigned to each as set forth and described on 
Exhibit A attached hereto. 

ARTICLE 11 
THE PROPERTY AND LIABILITIES 

2. 1 Prope1ty Being Conveyed. Subject to the terms set forth in this Agreement, at Closing, 
Seller shall sell, convey, transfer, assign and deliver to Buyer, and Buyer shall purchase and 
accept from Seller the property, assets, rights and interests being conveyed, as more particularly 
set forth in this Section 2. 1 be low, but expressly excluding the Excluded Property (collectively, 
the "Property" or the "Hotel"): 

2. 1.1 Real Property. That parcel of land legally described in Exhibit B together with all 
existing strips and gores, rights of way, privileges and appurtenances pertaining thereto, 
including any right, title and interest of Seller (if any) in and to any street, alley or right of way 
adjoining any portion of such property, open or proposed streets, strips or gores of land adjacent ------.. 
5 104544-5 
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thereto, easement rights, ai r rights and development rights benefi ting all or any portion thereof 
(collectively, the "Land"); 

2. 1.2 Improvements. All buildings and all other structures (surface and subsurface), 
facilities, parking areas and other improvements located on or affixed to the Land and all fixtures 
on the Land which constitute real property under Applicable Law, including, without limitation, 
all mechanical, heating, air conditioning, plumbing, electrical and ventilating systems (the 
"Improvements", and together with the Land, the "Real Property"); 

2.1.3 Personal Property. All of Seller's right, title and interest, if any, in or to the 
following: (a) tangible personal property consisting of all furniture, furnishings, equipment, 
machinery, appliances, and other personal property of every kind located on or used in the 
operation of the Hotel, including, without limitation, all guest room furnishings, lobby and public 
area furnishings, all artwork and lighting fixtures, office equipment and furnishings (including, 
without limitation, all calculators, typewriters, word processors, and computer and reservation 
equipment and re lated software which is not Excluded Property), kitchen, lounge, meeting room, 
and restaurant equipment and furnishings (including, without limitation, all silver serving pieces, 
tables and chairs, podiums and staging platforms, and linens), audio visual equipment and sound 
systems, laundry and dry cleaning equipment, pool chairs and equipment, safes, safety deposit 
boxes, employee lockers, telephones, televisions, cable equipment, and all other furnishings and 
equipment used in connection with the ownership, operation, and maintenance of the Property 
but which does not include cash on hand or "petty cash" (whether located at the Real Property or 
stored off-site or ordered for future use at the Real Property as of the Closing) (collectively, the 
"FF&E"); (b) china, glassware, stemware, bath mats, bath rugs, shower curtains, tools, linens, 
towels, uniforms, bedding, silverware, engineering, maintenance, cleaning and housekeeping 
supplies, office supplies and stationary, matches and ashtrays, fuel, soap and other toiletries, 
stationary, menus, directories, advertising and other printed materials, all other similar supplies 
and materials (whether located at the Real Property or stored off-site or ordered for future use at 
the Real Property as of the Closing) (the "OS&E") and (c) all vehicles owned by Seller and 
listed in Schedule 2.1.3 (clauses (a) through (c) are collectively referred to as the "Personal 
Property"). All vehicles owned by Seller listed in Schedule 2.1.3 will be transferred to Buyer at 
Closing in the manner required under Applicable Law; 

2. 1 .4 Food and Beverage. All Seller owned food and beverages (alcoholic and non
alcoholic) which are located at the Real Property or stored off-site, whether opened or unopened, 
or ordered for future use at the Real Property, as of the Closing, including, without limitation, all 
food and beverages located in the guest rooms but expressly excluding any alcoholic beverages 
to the extent the sale or transfer of the same is not permitted under Applicable Law (the "F&B"); 

2.1 .5 Assigned Operating Agreements. All Operating Agreements identified by Buyer 
during the Inspection Period as assets to be acquired as part of the Property (each, an "Assigned 
Operating Agreement" and, collectively, the "Assigned Operating Agreements") to the extent 
such Assigned Operating Agreements are assignable; 

2. 1.6 Warranties. All of Seller' s right, title and interest, if any, in and to all warranties 
and guaranties, express or implied, related to any of the Property from any contracts, contractors, 
subcontractors, materialmen, suppliers or vendors, to the extent the same are identified by Buyer 
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during the Inspection Period as assets to be acquired as part of the Property (the "Warranties") 
to the extent such warranties are assignable; 

2. 1. 7 Plans and Studies. All plans and specifications, blue prints, architectural plans, 
engineering plans, studies and diagrams, site plans, surveys, soil and substrata studies, landscape 
plans, environmental site assessments and/or reports and any other plans or studies of any kind 
which relate to the Hotel in the possession or control of Seller or any party over which Seller has 
control, that relate to the Property (and which can be turned over without violating a contractual 
provision to which Seller is subject) (collectively, the "Plans and Studies"); 

2.1.8 Easements and Awards. All of Seller's right, title and interest, if any, in and to any 
easements, rights-of-way, privileges, licenses or other interests in, on, or to, any land, highway, 
street, road, or avenue, open or proposed, in, on or across, in front of, abutting or adjoining, the 
Real Property, and all right, title and interest of Seller, if any, in and to any awards made, or to 
be made in lieu thereof, and in and to any unpaid awards for damage thereto by reason of a 
change of grade of any such highway, street, road or avenue (collectively, the "Easements and 
Awards"); 

2.1.9 Licenses and Permits. All licenses, pennits, consents, Authorizations, approvals, 
registrations and certificates issued by any Governmental Authority which are held by or on 
behalf of Seller, including, without limitation, construction, use or occupancy of the Property or 
the Business, together with any deposits made by or on behalf of Seller, to the extent the same 
and such deposits are identified by Buyer during the Inspection Period as assets to be acquired as 
part of the Property (the "Licenses and Permits") to the extent such Licenses and Permits are 
Assignable; 

2. 1.10 Equipment Leases. All leases and purchase money security agreements for any 
equipment, machinery, vehicles, furniture or other personal property located at the Hotel or 
stored off-site which are held by or on behalf of Seller and used exclusively in the Business, 
together with all deposits made by or on behalf of Seller to the extent the same and such deposits 
are identified by Buyer during the Inspection Period as assets to be acquired as part of the 
Property (each, an "Equipment Lease" and, collectively, the "Equipment Leases") to the 
extent such Equipment Leases are assignable; 

2.1. 11 Intellectual Property. All of Seller's right, title and interest (if any) in and to all 
trademarks, intangibles, trade names, service marks, symbols, logos, GDC codes, drawings, 
specifications and other intellectual property rights owned or assignable by Seller and used in or 
associated with the ownership and operation of the Hotel (the "Intellectual Property") to the 
extent such Intellectual Property is assignable; provided, however, that (a) the foregoing shall not 
include the right to use the name "Marriott" or "Marriott Autograph Collection" ; it being 
understood and agree that Seller has no transferable or assignable rights thereto; and (b) Buyer 
acknowledges it shall have no right to the use of such name or any form thereof unless and until 
Buyer shall enter into a franchise agreement with the owner of each such trade name; 

2.1 .12 Books and Records. All books and records which relate exclusively to the 
Property or the Business, including, without limitation, all Hotel Guest Data and Information, but 
expressly excluding all documents and other materials which (a) are legally privileged or 
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constitute attorney work product; (b) are subject to an Applicable Law or a confidentiality 
agreement prohibiting their disclosure; or (c) constitute, as detem1ined by Seller, confidential 
internal assessments, reports, studies, memoranda, notes or other correspondence prepared by or 
on behalf of any officer or employee of Seller or any of its Affiliates, including, without 
limitation, all (1) internal financial analyses, appraisals, tax returns, financial statements and 
(2) corporate or other entity governance records (the "Books and Records"); 

2. I .13 Bookings. All bookings and reservations (al their respective confirmed rate) for 
guest, conference and banquet rooms or other faci lities of the Hotel as of the Closing, together 
with all deposits held by or on behalf of Seller with respect to the Hotel, for reservations and 
bookings occurring from and after Closing (the "Bookings"). 

2.1 .14 IT System. With the exception of the Excluded IT System, all computer 
hardware, telecommunications and information technology systems located at the Real Prope1ty 
or stored off-site, including all telephone exchanges located at the Real Prope,ty, and all 
computer software used at the Real Property, subject to the terms of the applicable license 
agreement, to the extent the same are identified by Buyer during the Inspection Period as an asset 
to be acquired as pa,t of the Property (the "IT System"); 

2. 1.15 Intangible Personal Prope1ty. All Intangible Personal Property; 

2.1.16 Cause of Action. With the exception of those causes of action set forth in 
Schedule 2.1.16 attached hereto, the liability for which shall remain exclusively with the Seller 
(the "Excluded Causes of Action"), any rights held by Seller to receive or recover prope,ty, 
debt, or damages on a cause of action whether pending or not and whether arising in contract, 
tort, or otherwise, including rights to indemnification, damages for breach of warranty or any 
other event or circumstance, judgments, settlements, and proceeds from judgments and 
settlements, but only to the extent relating to the Property as of Closing (and subject to Seller's 
continual right, before, as and after Closing, to pursue such claims on its own account) ("Causes 
of Action"). 

2.2 Excluded Property. Notwithstanding anything to the contrary in Section 2.1 above, the 
property, assets, rights and interests set forth below in this Section 2.2 (the "Excluded 
Property") shall not be transferred, assigned or conveyed to Buyer, and shall be excluded from 
the Property: 

2.2.1 Cash. Except for deposits expressly included in Section 2.1 hereof all cash on 
hand or on deposit in any house bank, operating account or other account or reserve (including, 
without limitation, seasonal reserves and FF&E reserves), maintained in connection with the 
Hotel, together with any and all credit card charges, checks and other instruments which Seller 
has submitted for payment as of the Closing. 

2.2.2 Accounts Receivable. All Accounts Receivable, other than Buyer's share of the 
Guest Ledger as specifically set forth in Section 8.3.2; 

2.2.3 Third-Party Property. Any fixtures, personal property or intellectual property 
owned by (a) the lessor under any Equipment Leases (subject to Buyer' s rights under the 
Equipment Leases), (b) the supplier, vendor, licensor or other party under any Maintenance 
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Agreements or Licenses and Permits, (c) any Employee, (d) any principals of Seller or (e) any 
guest or customer of the Hotel; 

2.2.4 Excluded IT System. The computer hardware, telecommunications and 
information technology systems, and computer software set forth in Schedule 2.1.16. and in 
Schedule 2.2.4 attached hereto (the "Excluded IT System"), which Seller shall have the right to 
remove from the Prope1ty at or prior to the Closing. 

2.2.5 Management Agreement/Franchise Agreement. The existing Management 
Agreement for the Hotel Unit (the "Hotel Management Agreement"), the Management 
Agreement for the Shula ' s Restaurant (the "Shula's Management Agreement", and together 
with the Hotel Management Agreement, sometimes referred to as the "Management 
Agreements"), the Franchise Agreement for the Hotel Unit (the "Hotel Franchise Agreement") 
and the Franchise Agreement for the Shula' s Restaurant (the "Shula's Franchise Agreement", 
and together with the Hotel Franchise Agreement, sometimes referred to as the "Franchise 
Agreements"), which shall be te1minated by Seller at Closing at Seller' s sole cost and expense, 
subject to the terms and conditions in this Agreement. 

2.3 Assumed Liabilities. Except as is specifically otherwise provided in this Agreement, at 
Closing, Buyer shall assume all Liabilities (i) with respect to the Property, the Business, the 
Hotel, and the Taxes, but only to the extent (A) first arising on or after the Closing Date, or (B) 
first arising and relating solely to time periods prior to the Closing, but only to the extent that 
Buyer has received a credit for such Liabilities under Section 8.2: and (ii) set forth in the 
Equipment Leases, Assigned Operating Agreements, Licenses and Permits, Intellectual Property, 
Warranties and Bookings (all to be expressly assumed by Buyer or which Buyer has expressly 
agreed to indemnify any Seller lndemnitees under any other provision in this Agreement) 
(collectively, the "Assumed Liabilities"). In no event shall Assumed Liabilities include any of 
the Excluded Liabilities. This Section 2.3 shall survive Closing. 

2.4 Excluded Liabilities. From and after Closing, Seller shall retain all Excluded Liabilities 
and Buyer shall not have any obligations or liabilities with respect thereto, except to the extent 
Buyer has received a credit therefor under Section 8.2 hereof, in which case Buyer shall be solely 
liable. This Section 2.4 shall survive Closing. 

2.5 Employment Obligations. Buyer shall not by execution, delivery or performance of this 
Agreement, or otherwise, assume or otherwise be responsible for any liability or obligation of 
Seller for (a) severance payments, deferred compensation, accrued bonuses, accrued or earned 
vacation time or accrued sick pay relating to periods before the Closing owing to employees of 
or performing services for the Hotel or Seller ("Employees"); (b) Employees' medical benefits 
or any liability under any workers' compensation claims; (c) any federal, state or local income 
taxes, fiduciary liabilities, responsibilities or obligations accrued before the Closing with respect 
to any employee benefit plan (within the meaning of ERISA) pa1ticipants or beneficiaries, and 
liabilities with respect to insurance carriers or third party providers; or (iv) any liability or 
obligation for COBRA health care continuation for Employees. 
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ARTICLE III 
PURCHASE PRICE 

3. I Purchase Price. The purchase price for the Property is Twenty Three Million Dollars 
($23,000,000.00) (the "Purchase Price"), which shall be adjusted at Closing for the Prorations 
pursuant to Section 8.2 hereof. The Purchase Price shall be paid in cash at Closing by Buyer to 
Seller pursuant to the terms and condition herein. 

3.2 Earnest Money. Within one (I) Business Day after the full and mutual execution and 
delivery of this Agreement (unless sooner terminated by Buyer pursuant to the terms of this 
Agreement), Buyer shall deposit with Kensington Vanguard National Land Services ("Escrow" 
or "Title Company"), the sum of Four Hundred Thousand Dollars ($400,000) (including all 
interest which may accrue thereon, the "Earnest Money"). The Earnest Money (together with 
all interest accrued thereon) shall be promptly refunded to Buyer if Buyer properly elects to 
terminate, and properly terminates, this Agreement, either as a result of a default by Seller 
hereunder, or pursuant to any other contractual rights of termination by Buyer including, without 
limitation, Buyer's right to terminate under Section 4. 7 hereof; otherwise the Earnest Money is 
non-refundable to Buyer. 

3 .2.1 Escrow of Earnest Money. The Earnest Money shall be held by Escrow pursuant 
to the terms of this Agreement, and released in favor of, or to, Seller, as of Closing, except as 
otherwise provided herein. 

3.2.2 Investment of Earnest Money. At the direction of Buyer, and provided Buyer 
provides to Escrow Agent a filled-out and executed W-9, Escrow shall invest the Earnest Money 
in: 

(a) obligations of the United States government, its agencies or independent 
departments; 

(b) certificates of deposit issued by a banking institution whose principal office in 
New York City, San Francisco, or Los Angeles, with assets in excess of One Billion Dollars 
($1 ,000,000,000); or 

(c) an interest-bearing account of a banking institution whose principal office is in 
New York City, San Francisco, or Los Angeles, with assets in excess of One Billion Dollars 
($1,000,000,000). 

No investment of the Earnest Money shall have a maturity date beyond the Closing. Any interest 
earned on the Earnest Money shall be credited and delivered to the Party receiving the Earnest 
Money; provided, however, that if the Closing occurs, any interest earned on the Earnest Money 
(or po1tion thereof) shall be credited to Buyer by applying the same against the Purchase Price 
due and payable pursuant to Section 3.1 above. 

3.2.3 Disbursement of Earnest Money to the Seller. Escrow shall disburse the Earnest 
Money to the Parties in accordance with the terms and conditions of this Agreement. At Closing, 
the Earnest Money shall be credited against the Purchase Price. 
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3.2.4 Survival. This Section 3.2 shall survive the Closing as well as the tennination of 
this Agreement. 

3.3 Payment of Purchase Price. 

3.3. 1 Payment at Closing. At Closing, Buyer shall pay to Seller an amount equal to the 
Purchase Price, as adjusted for the Prorations pursuant to Section 8.2 hereof, less the Earnest 
Money applied and credited toward payment of the Purchase Price (and which shall be disbursed 
to the Seller). Buyer shall cause the wire transfer of the requisite portion of the Purchase Price to 
be received by Escrow no later than I 0:00 a.m. (Eastern Time) on the Closing Date. 

3.3.2 Method of Payment. All amounts to be paid by Buyer to Seller pursuant to this 
Agreement shall be paid by wire transfer of immediately available U.S. federal funds (i.e. cash 
money). 

3.4 Independent Consideration. Within two (2) Business Days following the Effective Date, 
Buyer shall pay to Seller an amount equal to One Hundred and No/I 00 Dollars ($100.00) which 
shall be deemed "non refundable option money" given by Buyer to Seller as good and valuable 
consideration for the rights and obligations of the parties under this Agreement, is independent of 
all other consideration provided in this Agreement, and is nonrefundable in all events (the 
"Independent Consideration"). Seller and Buyer stipulate that the lndependent Consideration 
is sufficient consideration to support this Agreement notwithstanding Buyer's rights to terminate 
this Agreement as set out in this Agreement. At Closing, such amount shall not be credited 
against the Purchase Price. 

ARTICLE IV 
CONTINGENCIES 

4.1 Reviews; Studies. On two (2) business days' notice, Buyer shall have the right and 
option until the Closing or termination of this Agreement, whichever shall first occur, to enter 
upon the Real Property to conduct physical inspections of the Property and undertake such other 
due diligence as Buyer shall deem appropriate (in Buyer's sole and absolute discretion), 
including, without limitation, environmental tests, soil tests and engineering studies, zoning 
review, structural and mechanical review, marketing studies, franchising considerations and 
acquisition financing matters; provided, however, that Buyer shall not perform any drilling, 
coring or other invasive testing, without Seller's prior written consent, which consent may be 
unreasonably withheld. All inspections and tests, if any, performed by Buyer, shall not 
unreasonably interfere with the business operations or hotel guest experience conducted at the 
Hotel shall be conducted 8a.m. to 5 p.m. Monday thru Saturday. Seller agrees that Buyer may 
contact Marriott Corporation or its Affiliates, and Shula Corporation or its Affiliates, and any 
Governmental Authority, without the prior written consent of the Seller, but Buyer shall not 
contact any lender(s), including, but not limited to Sellers lender(s), until after the expiration of 
the Inspection Period, at which time, if Buyer has not terminated this Agreement, Buyer may 
contact any lender, including Seller's lender(s), without Seller's consent. Notwithstanding the 
foregoing, prior to the expiration of the Inspection Period, Buyer may contact Wells Fargo Bank 
as long as Wells Fargo Bank signs a confidentiality agreement, the form of which will be 
provided by Seller in Seller's reasonable judgment. For purposes of this Agreement, the term 
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"Inspection Period" shall mean the period beginning on the Effective Date and ending at 5:00 
p.m. (Eastern Time) on August 2, 2013. 

4.2 Indemnification by Buyer. Buyer hereby indemnifies Seller and its agents and holds 
Seller and its agents harmless against any and all claims, liens, (including, without limitation, 
mechanic's or materia lmen' s liens or claims ofliens), demands, liabilities, losses, damages, costs 
and expenses, including, without limitation, reasonable attorneys' fees incurred, arising out of or 
resulting from any damage to the physical condition of the Property, or injury to persons, or liens 
created by any such work caused by activity of Buyer any of its agents and representatives; 
provided, however, such indemnification by Buyer shall in no event apply to any damages 
resulting from (a) any pre-existing conditions at or in connection with any of the Property unless 
and to the extent any such condition was exacerbated by Buyer, including, without limitation, the 
discovery or presence of any Hazardous Substances; {b) the grossly negligent act or omission of 
Seller or any Seller Indemnitee; (c) breach of this Agreement by Seller; or (d) the results or 
findings of any tests or analyses of Buyer's environmental or other investigation of the Property 
except to the extent caused by Buyer during or disclosed by such investigations. Before entering 
upon the Property and prior to commencing any such tests, studies and investigations, Buyer 
shall furnish to Seller a certificate of insurance evidencing commercial general liability insurance 
coverage of not less than One Million Dollars ($1,000,000) per occurrence and Two Million 
Dollars ($2,000,000) in the aggregate, such insurance insuring the person, firm or entity 
performing such tests, studies and investigations. The certificate of insurance shall list Seller and 
Buyer as additional insureds thereunder. Such insurance coverage shall (i) be issued by an 
insurance company licensed to do business in the state where the Property is located having a 
rating of at least "AX" by A.M. Best Company, (i) primary without right of contribution from 
any insurance maintained by, or available to, Seller, (ii) include contractual liability coverage 
with respect to Buyer' s indemnity obligations set fo1th in this Agreement (it being understood, 
however, that the availability of such insurance shall not serve to limit or define the scope of the 
indemnity obligations under this Agreement in any manner whatsoever), and (iv) not contain any 
exclusions for "insured versus insured" claims as respects to any potential claim by Seller against 
Buyer. The insurance certificate required herein shall also provide that the coverage may not be 
cancelled, non-renewed or reduced without at least thirty (30) days' prior written notice to Seller. 
Seller shall have the right to be present at any or all inspections. No inspection shall involve the 
taking of samples or other physically invasive procedures without the prior written consent of 
Seller, which consent Seller may unreasonably withhold. The indemnification obligations in this 
Section 4.2 shall survive termination of this Agreement. 

4.3 Evidence of Title; Title Policy. 

4.3.1 Title Commitment. On or before execution of this Agreement, Seller shall deliver 
to Buyer a copy of Seller' s current title commitment, together with a copy of all documents 
referenced therein. Prior to the expiration of the Inspection Period, if Buyer has not terminated 
this Agreement, Buyer shall obtain and deliver to Seller a commitment for ALTA 2006 Owner' s 
Policy of Title Insurance (or if not available in the applicable jurisdiction, the most recent form 
of ALTA owner's title insurance policy), insuring as of Closing, Buyer's fee simple title to the 
Real Property, dated no earlier than the Effective Date (the "Title Commitment"), together with 
a copy of all documents referenced therein; provided, however, the coverage referenced in the 
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Title Commitment shall not exceed the level of coverage, except with respect to amount, 
provided in Seller's title commitment. 

4.3.2 Survey. Prior to the expiration of the Inspection Period, Seller sha ll deliver to 
Buyer a copy of Seller' s current draft survey of the Real Property, prepared by duly licensed 
surveyors, in accordance with 2011 ALTA/ACSM Minimum Standard Detail Requirements for 
Land Title Surveys, including Table A Items Nos. I, 2, 3, 4, 6(b), 7(a), 7(b)(l ), 7(c), 8, 9, IO(b), 
11 (b), 13, 14, 16, 17, 18, 19 and 20(a). Prior to the expiration of the Inspection Period, if Buyer 
has not terminated this Agreement, Buyer shall have such survey finalized and certified to Buyer 
and the Title Company (the "Survey") at Buyer's sole cost and expense. 

4.3.3 Exceptions to Title. 

(a) Permitted Exceptions. Buyer shall (i) determine, in its sole and absolute 
discretion, and notify Seller and the Title Company in writing whether there are any (A) liens, 
encumbrances or other exceptions to title (the "Title Exceptions"), and (B) encroachments by 
improvements on adjoining properties onto or over the Land, any encroachments of the 
Improvements onto or over adjoining properties, setback lines or easements (to the extent in 
violation thereof) or other survey defects (the "Survey Defects"), which are not acceptable to 
Buyer and may accordingly terminate this Agreement prior to the expiration of the Inspection 
Period, subject to the provisions of Section 14.19 hereof. In the event Buyer does not terminate 
this Agreement prior to the expiration of the Inspection Period, Buyer sha ll be deemed to have 
waived all objections to any Title Exceptions disclosed in the Title Commitment and Survey 
Defects disclosed in the Survey, in which case such Title Exceptions and Survey Defects shall be 
deemed to be "Pennitted Exceptions" to title to the Real Property (the "Permitted Exceptions"), 
except for the Unpermitted Exceptions described in Section 4.3.2(b) below, and (ii) endeavor to 
obtain from the Title Company a pro forma title insurance policy, including aU endorsements 
thereto, to the extent such endorsements are applicable and available in the applicable 
jurisdiction, and all other insurance provisions required by Buyer in such title insurance Policy 
(the "Pro Forma Title Policy"). 

(b) Unpermitted Exceptions. Seller shall have no obligation to cure or satisfy, as of 
Closing, any of the Title Exceptions or Survey Defects, except that Seller shall remove as of 
Closing the following Unpermitted Exceptions: (i) any mortgages, deeds of trust or other security 
interests for any financing incun-ed by Seller which is not assumed by Buyer under this 
Agreement, (iii) Taxes which constitute Title Exceptions which would be delinquent if unpaid at 
Closing, and if any such Taxes are payable in installments, such obligation shall apply to all such 
installments which would be payable whether prior to or after Closing, and (iv) any other Title 
Exceptions (which do not constitute (i), (ii), or (iii) above) objected to by Buyer which may be 
removed by the payment of money in a liquidated amount equal to or less than the Purchase 
Price. 

(c) Updated Title Commitment or Survey. If any update of the Title Commitment 
delivered to Buyer after the expiration of the Inspection Period discloses any Title Exception 
which is not disclosed in a Title Commitment provided to Buyer prior to the expiration of the 
Inspection Period (a "New Title Exception"), or any update of the Survey delivered to Buyer 
after the expiration of the Inspection Period discloses any Survey Defect which is not disclosed 
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in a Survey delivered to Buyer prior to the expiration of the Inspection Period (a "New Survey 
Defect"), and such New Title Exception or New Survey Defect was not caused by Buyer or any 
Person on behalf of Buyer, then Buyer shall have the right to request Seller to remove or cure 
such New Title Exception or New Survey Defect at or prior to Closing by providing written 
notice to Seller promptly after determining in its sole discretion that such New Title Exception or 
New Survey Defect is not acceptable to Buyer (the "New Title and Survey Objection Notice"). 
If Buyer provides a New Title and Survey Objection Notice to Seller, Seller may elect, by 
providing written notice (the "New Title and Survey Election Notice") to Buyer within the 
earlier of five (5) Business Days after Seller's receipt of such New Title and Survey Objection 
Notice or the Closing, to (i) accept such New Title Exception or New Survey Defect as an 
additional Unpermitted Exception to be removed at or prior to Closing, or (ii) refuse to remove 
or cure such New Title Exception or New Survey Defect; provided, however, that if (A) Seller or 
any Person on behalf of Seller caused such New Title Exception or New Survey Defect, or (B) 
Seller may remove or cure such New Title Exception or New Survey Defect by payment of 
liquidated amounts equal to or less than the Purchase Price, then such New Title Exception or 
New Survey Defect shall constitute an Unpermitted Exception and Seller shall be obligated to 
remove or cure such New Title Exception or New Survey Defect at or prior to Closing. If Seller 
does not provide a New Title and Survey Election Notice to Buyer within such time period, then 
Seller shall be deemed to have elected to accept the New Title Exception or New Survey Defect 
as an Unpermitted Exception pursuant to clause (i) of the preceding sentence. If Seller elects not 
to remove or cure a New Title Exception or New Survey Defect, then Buyer then shall have the 
right to elect, by providing written notice (the "New Title and Survey Response Notice") to 
Seller within the earlier of ten ( 10) Business Days after Buyer's receipt of the New Title and 
Survey Election Notice or the Closing to (1) terminate this Agreement, subject to the provisions 
of Section 14.19 hereof or (3) proceed to Closing pursuant to this Agreement and accept title to 
the Real Property, subject to such New Title Exception or New Survey Defect which thereafter 
shall be deemed to constitute a Permitted Exception, and if such New Title Exception or New 
Survey Defect can be removed by payment of a liquidated amount equal to or less than the 
Purchase Price, Buyer shall receive a credit against the Purchase Price for such liquidated 
amount. If Buyer does not provide a New Title and Survey Response Notice to Seller within 
such time period, Buyer shall be deemed to have elected to terminate this Agreement pursuant to 
clause ( I) of the preceding sentence. 

(d) Removal of Unpermitted Exceptions. Seller shall remove all Unpermitted 
Exceptions at or prior to Closing by removing such Unpermitted Exception from title (with the 
parties expressly acknowledging and agreeing that Seller's causing the Title Company to commit 
to insure over such Unpermitted Exception in the Title Policy shall not constitute removal unless 
such insuring over by the Title Company is in form and substance acceptable to Buyer in its sole 
and absolute discretion). 

4.3.4 Title Policy. At Closing, Buyer shall cause the Title Company to issue to Buyer a 
title insurance policy (the "Title Policy"), as follows: 

(a) Title Policy Issued Pursuant to Pro Forma Title Policy. If Buyer has obtained the 
Pro Forma Title Policy, at Closing, the Title Policy shall be in accordance with the Pro Forma 
Title Policy with gap coverage through the applicable date of recording. Seller shall execute any 
indemnity or other agreement reasonably required by the Title Company in order to issue the 
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Title Policy with gap coverage for all liens, claims and encumbrances arising from the effective 
date of the Pro Forma Title Policy through the time of Closing. 

(b) Title Policy Issued Pursuant to Title Com1nitment. If Buyer has not obtained the 
Pro Forma Title Policy, then the Title Policy (which may be in the form of a mark-up of the Title 
Commitment) shall be ALTA 2006 - Form B Owner' s Policy of Title Insurance (or if not 
available in the applicable jurisdiction, the most recent form of AL TA owner's title insurance 
policy), insuring Buyer's good and marketable, indefeasible fee simple title to the Real Property 
(including all recorded appurtenant easements insured as a separate legal parcel), subject only to 
the Permitted Exceptions as set forth in the Title and Survey Side Letter, dated as of the Closing 
Date, with gap coverage from the Title Company (by way of an indemnity or other agreement 
reasonably required by the Title Company in order to issue the Title Policy with gap coverage for 
all liens, c laims and encumbrances arising from the title commitment effective date through the 
time of Closing), insured in the amount of the Purchase Price. The Title Policy shall include the 
following endorsements (to the extent available in the applicable jurisdiction, but regardless of 
whether any additional amount is charged for such endorsement): (i) extended coverage 
endorsement (insuring over the general or standard exceptions); (ii) ALTA Form 3.1 zoning 
endorsement (with parking and loading docks), or if unavailable in the applicable jurisdiction, a 
zoning letter from the local zoning authorities in form and substance reasonably acceptable to 
Buyer; (iii) survey endorsement (insuring that the Real Prope11y described therein is the real 
property shown on the Survey delivered with respect thereto and that such Survey is an accurate 
survey thereof); (iv) access endorsement (insuring that the Real Property described therein 
parcel has direct and unencumbered pedestrian and vehicular access to a public street); (v) 
ALT A Form 9 owner's comprehensive endorsement or the equivalent ALT A 9, 28, 35 
comprehensive endorsement package; (vi) tax parcel number endorsement (insuring that the tax 
parcel number in the endorsement includes all of the Real Property insured thereunder and no 
other real prope1ty); and (vii) if the Real Property insured therein consists of one or more 
adjacent parcels, a contiguity endorsement (insuring that all of such parcels are contiguous to one 
another). 

4.3.5 Conveyance of the Property. At Closing, Seller shall convey to Buyer (a) good and 
marketable, indefeasible fee simple title to the Real Property, subject only to (i) the Permitted 
Exceptions, and (ii) any Unpermitted Exceptions which are cured by causing tl1e Title Company 
to remove or insure over such Unpermitted Exceptions in the Title Policy in accordance with 
Section 4.3.3(b) and otherwise acceptable to Buyer in accordance with Section 4.3.3(d), but 
which otherwise are not removed from title, and (b) good and marketable title to the Personal 
Property, free and clear of all liens and encumbrances (except for the Equipment Leases which 
have been assumed by Buyer in accordance with the terms and conditions of this Agreement and, 
then, subject only to the ownership interest of the lessor thereunder). 

4.3.6 Cooperation. In connection with obtaining the Title Policy, Buyer and Seller, as 
applicable, and to the extent requested by the Title Company, will deliver the Title Company 
(a) evidence sufficient to establish (i) the legal existence of Buyer and Seller and (ii) the 
authority of the respective signatories of Seller and Buyer to bind Seller and Buyer, as the case 
may be, and (b) an ALTA statement in the form reasonably required by the Title Company. 
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4.4 Interviews of Certain Employees. Buyer shall be entitled, within two (2) business days' 
notice, to meet and/or communicate with Manager and its representatives, including, without 
limitation, the general manager, building engineers, sales managers and any members of the 
executive staff of the Hotel, regarding any matters with respect to the Property or the Business in 
connection with its Inspections; provided, however, that Buyer shall provide Seller with advance 
notice of any such interview and Seller shall have the right to have an employee, agent or 
representative attend any such interview. 

4.5 Communications with Other Persons. Notwithstanding anything to the contrary in 
Section 7.1, Buyer's Inspectors shall have the right to communicate with (A) any Governmental 
Authority or any officia l, employee, agent or representative thereof, involving any matter with 
respect to the Property or the Business in connection with Buyer' s Inspections, and (B) any 
Person who prepared any Seller Due Diligence Materials with respect to the subject matter 
thereof; provided, however, that this shall not include Seller personnel that merely gathered the 
information necessary for incorporation into reports and schedules provided by Seller, and 
further, provided, however, that Buyer shall not have the right to communicate with any lender 
until after the expiration of the Inspection Period except for Wells Fargo Bank as provided in 
Section 4.1. 

4.6 Seller Due Diligence Materials. Seller shall provide to Buyer those non-confidential and 
non-proprietary documents, instruments and agreements currently in Seller's Possession relating 
to the ownership and operation of the Property, excluding confidential financial data and work 
product of Seller, but including, without limitation, any geotechnical reports, engineering repo1ts, 
civil engineering drawings (in electronic PDF or CADD form), surveys (including any existing 
ALTA surveys in Seller's Possession), governmental reports and correspondence, notices, 
permits, phase I environmental site assessments, phase II environmental investigations, soi l tests, 
traffic studies, and drainage studies (the "Property Information Materials"). The Prope1ty 
Information Materials are partially available in electronic media format, and Seller shall provide 
electronic copies of such materials immediately following the Effective Date. Buyer shall be 
entitled to review all Properly Information Materials at Seller's offices during Seller's business 
hours and by appointment (provided that Seller shall Schedule any requested appointment within 
two (2) business days after Buyer's request therefor, which request may be made telephonically). 
If Buyer desires hard copies of the Property Information Materials not available in electronic 
media format then Buyer may make a written request to Seller of the Property Information 
Materials to be replicated for Buyer (the "Requested Pr-operty Information Materials"). 
Buyer shall be responsible for ananging the replication of the Requested Prope1ty Information 
Materials at the sole cost of Buyer, through a third party company of Buyer's choice whose 
primary business is the replication of documents. Seller shall compile and deliver into the 
custody of the replication company the original Requested Property Information Materials within 
two (2) Business Days after Buyer's written request. The original Requested Prope1ty 
Information Materials are the property of Seller and are not available for Buyer's direct 
possession. In the event that this Agreement is terminated the replicated Requested Property 
Information Materials shall be delivered to Seller promptly following the date of termination. 
Seller shall not reimburse Buyer for the cost of the replicated Requested Prope1ty Information 
Materials unless this Agreement is terminated by reason of Seller default, in which case actual 
documented costs of replication shall be reimbursed. Seller makes no representation or warranty 
as to the accuracy or completeness of any of such reports, surveys, investigations, audits, studies 
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or other materials comprising the Property Information Materials. For avoidance of doubt, prior 
to Closing, Seller shall continue to make available to Buyer for inspection the Property, and any 
and all known information in Se ller' s Possession regarding the physical condition or legal 
entitlements with respect to the Property. Seller shall promptly provide Buyer copies of any 
notices relating to the Property issued by any governmental authority with jurisdiction that are 
received by Seller. All documents and materials provided by Seller to Buye r pursuant to this 
Agreement, together with any copies or reproductions of such documents or materials, or any 
summaries, abstracts, compilations or other analyses made by or for Buyer based on the 
information in such documents or materials, are referred to collectively herein as the "Seller Due 
Diligence Materials". 

4.7 Due Diligence Contingency. Prior to the end of the Inspection Period, Buyer shall have 
the right, for any reason or no reason, in its sole and absolute discretion, to terminate this 
Agreement by giving Seller written notice (the "Termination Notice") on or before the 
expiration of the Inspection Period of its election to terminate, subject to the provisions of 
Section 14.19 hereof. If Buyer fails to deliver to Seller the Termination Notice on or before the 
expiration of the Inspection Period, then, Buyer shall be deemed to have waive its right to 
terminate this Agreement in accordance with this Section 4.7, and the Earnest Money shall be 
deemed to be non-refundable (except as is otherwise specifically provided in this Agreement). If 
Buyer terminates this Agreement pursuant to this Section 4.7, the Earnest Money (and all interest 
earned thereon) shall be promptly returned to Buyer, without need for notice from, by or on 
behalf of Seller. 

4.8 Franchise Approval Contingency. The Parties acknowledge and agree that the 
transaction contemplated by this Agreement is contingent upon Buyer obtaining a new Hotel 
Franchise Agreement and a new Shula's Franchise Agreement, upon terms and conditions 
acceptable to Buyer in its sole and absolute discretion, from the applicable Franchisors, with 
respect to the Property (the "Franchise Approval"). Buyer shall be solely responsible for 
obtaining the Franchise Approval; provided, however, that (i) Seller shall, no later than 
three (3) Business Days after the Effective Date, deliver to Franchisors any and all notices, 
applications, Authorizations, consents, approvals and other documents that may be necessary for 
Franchisor to commence the Franchise Approval process; and (ii) without limitation to the 
foregoing, Seller shall use good faith efforts and provide reasonable cooperation to Buyer, at no 
cost or expense to Seller, in connection with Buyer's efforts to obtain the Franchise Approval. 
Buyer shall use diligent good faith efforts to obtain Franchise Approval. If Buyer has not 
obtained Franchise Approval on or before the expiration of the Inspection Period, the Buyer 
Closing Condition described in Section 11.2.1 (6) and Seller Closing Condition described in 
Section 11.3.1(5) for the Property shall each be deemed not to have been satisfied, and Buyer 
and Seller each shall have the right to terminate this Agreement, subject to the provisions of 
Section 14.19 hereof, unless Buyer waives its right to te1minate this Agreement as a result of 
failure to obtain such Franchise Approval. Buyer shall be solely responsible for and shall pay 
any and all costs and expenses associated with obtaining Franchise Approval, including, without 
limitation, any PfP related expenses and any preparation fees and transfer fees required by the 
Franchise Agreements. Without limita tion of the foregoing, nothing herein shall be deemed to 
obligate Seller to incur any expense for, or to pay any amounts related to, any inspections of the 
Property conducted by or on behalf of Franchisors. 
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4.9 Survival. This Article IV shall survive the Closing as well as the termination of this 
Agreement. 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES 

5.1 Seller's Representations and Warranties. To induce Buyer to enter into this Agreement 
and to consummate the transaction described herein, Seller hereby makes the representations and 
warranties in this Section 5.1, upon which Seller acknowledges and agrees Buyer is entitled to 
rely, which representations and wananties are true and correct in all respects as of the Effective 
Date, the dale immediately before the date that the Inspection Period expires, and shall be true 
and correct at and as of the Closing Date in all respects as though such representations and 
warranties were made both at and as of the Effective Date and at and as of the Closing Date. 

5. 1. 1 Authority and Binding Obligation. (a) Seller has the full power and authority to 
execute and deliver this Agreement and all other documents to be executed and delivered by 
Seller pursuant to this Agreement (collectively, the "Seller Documents"), and to perform all 
obligations of Seller under each of the Seller Documents; (b) the execution and delivery by the 
individual executing the Seller Docwnents on behalf of Seller, and the performance by Seller of 
its obligations under the Seller Documents, has been duly and validly authorized by all necessary 
action by Seller; and (c) the Seller Documents, when executed and delivered, will constitute the 
legal, valid and binding obligations of Seller and enforceable against Seller in accordance with 
their tenns, except to the extent Buyer itself is in default thereunder. 

5. 1.2 Organization and Power. Seller is duly incorporated or formed (as the case may 
be), validly existing, in good standing in the jurisdiction of its incorporation or formation, and is 
qualified to do business in the jurisdiction in which the Property is located, and has all requisite 
power and authority to own the Property and conduct the Business as currently owned and 
conducted. 

5.1.3 No Conflict. Neither the execution of the Seller Documents nor the consummation 
by Seller of the transactions contemplated therein will (a) conflict with or result in a breach of 
the terms, conditions, and provisions of or constitute a default, or result in the termination of any 
agreement or instrument ( other than those instruments or agreements to be tem1inated at Closing) 
to which Seller is a party or by which Seller may be bound, or (b) violate any restrictions to 
which Seller is subject, or (c) constitute a violation of Applicable Law or any other code, 
resolution, law, statute, regulation, ordinance, j udgment, rule, decree or order of which Seller has 
knowledge, or (d) to Seller's Knowledge, result in the creation or imposition of any lien or 
encumbrance on the Property or any portion thereof. 

5.1.4 Consents and Approvals. Except as set forth on Schedule 5.1.4 and in connection 
with the recordation of the Seller Documents, no filing with, and no permit, authorization, 
consent or approval of, any Governmental Authority or other Person is necessary for the 
execution or delivery by Seller of the Seller Documents, or the performance by Seller of any of 
its obligations under any of the Seller Documents, or the consummation by Seller of the 
transactions described in this Agreement, except to the extent the failure to obtain such permit, 

5 104544-5 14 

JTB 01275 

Case 4:18-cr-00076-RH-EMT   Document 440-13   Filed 08/13/21   Page 39 of 149



authorization, consent or approval would not have a Material Adverse Effect on the Hotel, or 
Seller's ability to consummate the transactions described in this Agreement. 

5.1.5 Title to Personal Property. Seller has good and valid title to all tangible Personal 
Property, which shall be free and clear of all liens and encumbrances as of the Closing, except 
for the Equipment Leases, which shall be subject only to the ownership interest of the lessor 
thereunder. Seller agrees that no Personal Property located at the Hotel as of the date hereof will 
be removed from the Hotel prior to the Closing thereon, except consumable inventory in the 
Ordinary Course of Business. 

5.1.6 Title to Property. Seller has good and marketable title to the Property, free and 
clear of all liens and encumbrances, except for the Permitted Encumbrances, Equipment Leases 
and Equipment Loans. 

5. 1. 7 Condemnation. Seller has received no written notice of any pending condemnation 
proceeding or other proceeding in eminent domain, and to Seller' s Knowledge, no condemnation 
proceeding or eminent domain proceeding is threatened affecting the Property or any portion 
thereof. 

5.1.8 Compliance with Applicable Law. (a) Seller has not received any notice of a 
violation of any Applicable Law with respect to the Property or the Business which has not been 
cured or dismissed, (b) no administrative proceeding, investigation or inquiry is pending or, to 
Seller's Knowledge, threatened with respect to any violation of Applicable Law with respect to 
the Prope1ty, the Employees or the operation of the Hotel, and (c) to Seller's Knowledge, there is 
no violation of any Applicable Law with respect to the Prope1ty, the Employees or the operation 
of the Hotel which has not been cured or dismissed. 

5.1.9 Litigation. Except for the liability described in Schedule 5.1.9 which shall remain 
Seller's liability, (a) no litigation, arbitration, administrative or other adjudicatory proceeding or 
legal action is pending or, to Seller' s Knowledge, threatened, with respect to the Property, the 
Employees or the operation of the Hotel, which has not been resolved, settled or dismissed, 
(b) Seller has not received any court filing, formal written charge or complaint or written request 
for arbitration, mediation, administrative hearing or similar legal or quasi-legal proceeding with 
respect to the Property, the Employees or the operation of the Hotel, which has not been 
resolved, settled or dismissed, (c) no injunction, decree, order, writ or judgment is outstanding 
with respect to the Property, the Employees or the operation of the Hotel, (d) Seller has not 
received written notice of and there is not, any claim, charge or complaint from any 
Governmental Authority or other Person pursuant to any administrative, arbitration or similar 
adjudicatory proceeding with respect the Property or the Business which has not been resolved, 
settled or dismissed and (e) no claim which may result in any of the foregoing has been 
threatened. 

5. 1.10 Employees. Seller is not a party to any written employment, collective 
bargaining agreement or compensation agreement with any Employees that cannot, and will not, 
be terminated, at or before Closing, at no cost or expense to Buyer. To Seller's actual 
knowledge, there are no union organization efforts pending or threatened with respect to any of 
the Employees. 
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5.1.1 l Taxes. (a) All Taxes for the Property which would be delinquent if unpaid will be 
pa.id in full or prorated, at Closing, as pa1i of the Prorations pursuant to the provisions of Article 
Vlll below; provided, however, that if any Taxes are payable in installments, such representation 
and warranty shall apply only to such installments which would be delinquent if unpaid at the 
Closing, (b) Seller has not received any notice for an audit of any Taxes which has not been 
resolved or completed with the exception of an audit by the Florida Department of Revenue for 
sales tax on each of the Seller entities and a communication sales tax audit which is currently on 
hold by the Florida Department of Revenue, which audits shall remain the sole responsibility and 
liability of Seller, (c) Seller is not currently contesting any Taxes, and (d) there is no currently 
pending appeal or abatement proceeding with respect to the real estate taxes assessed on the Real 
Property. 

5.1.12 Licenses and Permits. Seller has made available to Buyer a true, correct and 
complete copy of the Licenses and Permits for the Property. To Seller' s Knowledge, the 
Licenses and Permits comprise all of the licenses, permits and similar Authorizations required by 
any Governmental Authority for the operation of the Hotel in the Ordinary Course of Business. 
Seller has not received any written notice from any Governmental Authority or other Person of, 
and there is not (i) any violation, suspension, revocation or non-renewal of any Licenses and 
Permits with respect to the Property or the Business that has not been cured or dismissed; or 
(ii) any failure by Seller to obtain any Licenses and Pem1its that has not been cured or dismissed. 

5.1.13 Operating Agreements and Contracts. Schedule 2.1.5 attached hereto sets forth a 
true, correct and complete list of all Operating Agreements and Contracts with a value in excess 
of One Thousand Dollars ($ I ,000), and Seller has made available to Buyer a true, correct and 
complete copy of all Operating Agreements and Contracts. Each of the Operating Agreements 
and Contracts with a value in excess of One Thousand Dollars ($1,000) is in full force and effect. 
To Seller's Knowledge, no party is in default under any Operating Agreement and/or Contract, 
and, to Seller's Knowledge, no event has occurred which, with the giving of notice or passage of 
time or both, would constitute a default thereunder. The list of Equipment Leases set forth in 
Schedule 2. 1. 10 comprise all leases or purchase money security agreements for any equipment, 
machinery, vehicles or other personal property used in the operation of the Hotel. The list of 
Operating Agreements set forth in Schedule 2.1.5 includes all maintenance, service and supply 
contracts, license and royalty agreements, booking and reservation agreements, credit card 
service agreements and all other agreements for goods or services used in the operation of the 
Business and having a value in excess of One Thousand Dollars ($1,000). 

5.1.14 Finders and Investment Broker. Except as set forth in Section 14.2, Seller has not 
dealt with any Person who has acted, directly or indirectly, as a broker, finder, financial adviser 
or in such other capaci ty for, or on behalf of, Seller in connection with the transactions described 
by this Agreement ("Broker") in a manner which would entitle such Person to any fee or 
commission in connection with this Agreement or the transactions described herein. Seller 
hereby indemnifies Buyer from and against any and all claims, liabilities and damages that Buyer 
may suffer in connection with a breach of the foregoing representation and waiTanty by Seller. 
This Section 5.1.14 shall survive the Closing as well as the termination of this Agreement. 
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5.1.15 Foreign Person. Seller is a "United States person" (as defined in 
Section 7701(a)(30)(B) or (C) of the Code) for the purposes of the provisions of 
Section 1445(a) of the Code. 

5.1 .1 6 Bankruptcy. Seller has not made any general assignment for the benefit of 
creditors, become insolvent or filed a petition for voluntary bankruptcy or filed a petition or 
answer seeking reorganization or an arrangement or composition, extension or readjustment of 
its indebtedness or consented, in any creditors' proceeding, to the appointment of a receiver or 
trustee of Seller or the property or any part thereof of either of them or been named in an 
involuntary bankruptcy proceeding and to Seller's Knowledge, no such actions are contemplated 
or have been threatened. 

5.1.17 Financial Statements. Seller has provided to Buyer all books, records, financial 
reports, environmental reports and other studies, if any, pertaining to the Property or the 
operation thereof. Seller has provided to Buyer financial statements for the Hotel (consisting of 
unaudited financial statements for the last four (4) years (or Seller's ownership period, whichever 
is less) and any year-to-date financial statements and operating budgets prepared for the Hotel 
for the current year). All of these financial statements are in all material respects a true, correct 
and complete and fairly represent the financial condition of the Property as of the dates stated 
therein. 

5.1.18 Sales and Use Taxes. All sales, excise, VAT, use taxes and similar taxes ( other 
than those sales taxes, if any, arising from the sale of the Property from Seller to Buyer), 
hotel/motel occupancy taxes, real and personal property taxes, employer withholding taxes and 
similar taxes that are due as of the Closing Date (or applicable to any period prior to Closing) 
have been paid in full (or will be provided for at the Closing pursuant to the provisions of Article 
VIII below), and all required reports and returns relating thereto have been, or will be, timely 
filed. Seller has not received written notice of any special tax assessment relating to the Hotel, 
the Property or any portion thereof, and there are no tax agreements in place affecting the Hotel 
or the Property. 

5.1.1 9 OFAC. Neither Seller nor any of its respective Affiliates is (a) listed on the 
Specially Designated Nationals and Blocked Persons List or any other similar list maintained by 
the Office of Foreign Assets Control, Department of the Treasury or the Department of Foreign 
Affairs and International Trade (Canada), pursuant to any authorizing statute, executive order or 
regulation; or (b) a "specially designated global terrorist" or other person listed on Appendix A 
to Chapter V of31 C.F.R., as the same has been from time to time updated and amended; or (c) a 
Person either (i) included within the term "designated national" as defined in the Cuban Assets 
Control Regulations, 31 C.F.R. Pait 515; or (ii)designated under Sections l(a), l (b), l(c)or 
1 (d) of Executive Order No. 13224, 66 Fed. Reg. 49079 (published September 25, 2001) or a 
person similarly designated under any related enabling legislation or any other similar Executive 
Orders. None of Seller's property or interests is subject to being "blocked" under any Anti
Terrorism Laws, and neither Seller nor any Person holding any direct or indirect interest in Seller 
is in violation of any Anti-Terrorism Laws. 

5. 1.20 Insurance Policies. Attached as Schedule 5. l .20(a) is a true, conect and complete 
list of all cuITent insw-ance policies insuring the Hotel and a brief description of the type of 
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policy, deductible, premium, coverage limits, commencement and expiration date, and the carrier 
for each such policy. The insurance policies listed on Schedule 5. l.20(a) are in full force and 
effect and no written notice of cancellation has been received by Seller with respect to any such 
policy and to Seller's Knowledge, none is threatened. 

5.1.21 Improvements. Any and all construction contracts or development agreements for 
the performance of any work on, improvement at or for the benefit of, the Hotel entered into by 
Seller shall be terminated or completed and full y paid on or before Closing, and, except as set 
forth on any of the Schedules attached hereto, there is no amount remaining to be paid under any 
such construction contracts or development agreements, nor any liability or obligation with 
respect thereto that is reasonably likely to be or become, or give rise to a claim of, a Lien against 
the Property. There are no ongoing capital improvement projects at the Hotel that have 
commenced on or before the date hereof that will not be completed prior to Closing. 

5.1.22 Franchise Agreement. The Franchise Agreement is in full force and effect, and 
has not been modified or amended ( either in writing or orally), except as set fo1t h therein; and 
Seller has not entered into any agreements which waive, modify, compromise or amend any of 
the provisions thereof. Seller has provided Buyer with a true, correct and complete copy of the 
Franchise Agreement (including all amendments and/or modifications thereto as well as 
SNDA's, cash management agreements, technical services agreements, condominium marketing 
license agreements and all amendments and/or modifications thereto). All material conditions 
and obligations to be performed by Seller under the Franchise Agreement, as of the date hereof, 
have been satisfied and will be satisfied through Closing. Seller has not delivered or received a 
written notice of default under the Franchise Agreement and, to Seller's Knowledge, there exists 
no default, material breach, or event or condition which, with the giving of notice or the passage 
of time, or both, would constitute such a breach or default under the Franchise Agreement, with 
the exception of any default that may arise under such Franchise Agreement as a result of the 
execution of this Agreement. 

5. 1.23 Liquor Licenses. The Liquor License for each of the Hotel Unit, the Shula' s 
Restaurant, and Level 8 are held by the respective Seller of each such unit, and the Liquor 
Licenses are in full force and effect and there is no investigation pending by the Florida Office of 
Alcohol and Tobacco Control and there has been no event or omission which will threaten the 
continued effectiveness of the Liquor Licenses or, to Seller's Knowledge, threatened by the 
Florida Office of Alcohol and Tobacco Control of any kind. Notwithstanding the foregoing, 
Buyer shall be responsible for obtaining the transfer of Liquor Licenses (to the extent 
transferable) or the issuance of new Liquor Licenses. Buyer at its cost and expense, shall submit 
all necessary applications and other materials to the appropriate Governmental Authority and 
take such other actions to effect the transfer of the Liquor Licenses or issuance of new Liquor 
Licenses, as of the Closing, and Seller shall use commercially reasonable efforts (at no cost or 
expense to Seller other than any de minimis cost or expense or any cost or expense which Buyer 
agrees in writing to reimburse) to cooperate with Buyer in connection herewith. 

5. 1.24 Environmental Notices. Seller has not received any written notice that the 
Property is in violation of any Environmental Laws, which violation has not been corrected, and 
to Seller's actual Knowledge based solely on a Phase 1 Environmental Site Assessment obtained 
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by Seller within the six (6) month period prior to the Effective Date, the Property is in 
compliance with all Environmental Laws. 

5.1.25 Hazardous Substances. To Seller's actual Knowledge based solely on a Phase I 
Environmental Site Assessment obtained by Seller within the six (6) month period prior to the 
Effective Date, (a) neither Seller, nor any other party, has engaged in or permitted any operations 
or activities upon, or any use or occupancy of the Real Property, or any portion thereof, for the 
purpose of or in any way involving the handling, manufacture, treatment, storage, use, 
generation, release, discharge, refining, dumping, or disposal of any Hazardous Substances 
(whether accidental or intentional) on, under, in, or about the Real Property, or transported any 
Hazardous Substances to, from, or across the Real Property, except in applicable lawful limits 
and/or in the Ordinary Course of Business; (b) no Hazardous Substances are presently deposited, 
stored, or otherwise located on, under, in, or about the Real Property, except for Hazardous 
Substances stored in the course of legitimate business operations on the Real Property. Seller 
has delivered or made available to Buyer true, correct and complete copies of all material reports 
and studies in Seller's Possession relating to Hazardous Substances or Environmental Laws with 
respect to the Property. Seller has not received any written notice that the Property is in violation 
of any Environmental Laws, which violation has not been corrected. 

5.1.26 Zoning Actions. Seller has received no notice of, and has no other knowledge or 
information of any pending or contemplated zoning action with respect to the Real Property. 
Seller has not received notice of any pending or threatened judicial or administrative action 
against Seller or the Property, which would result in a change in the condition of the Prope11y or 
any part thereof, or in any way prevent or limit the operation of the Property or any part thereof. 

5.1.27 Utilities. To Seller' s Knowledge, all utilities required for the current use of the 
Real Property, including without limitation, water, electricity, sanitary sewers, storm sewers, 
telephones, and cable television, are connected to the Property, with all connection or tap-on fees 
fully paid. 

5 .1.28 ERISA. Seller is not and is not acting on behalf of an Employee Benefit Plan, a 
"plan" within the meaning of Section 4975 of the Code or an entity deemed to hold "plan assets" 
within the meaning of29 C.F.R. § 2510.3 101 of any such employee benefit plan or plans. 

5.1 .29 No Options. Other than this Agreement, Seller is not a pruty to any outstanding 
agreements (written or oral) to sell or lease all or substantially all, or grant an option or right of 
first refusal to purchase or lease, all or any pait of the Property. 

5. 1.30 No Special Taxes. Seller has not received any written notice of any proposed 
special taxes or assessments relating to the Property or any part thereof or any planned public 
improvements that, to Seller's Knowledge, will result in a special tax or assessment against the 
Property for any period prior to or on or after the Closing Date. 

5.2 Buyer's Representations and Warranties. To induce Seller to enter into this Agreement 
and to consummate the transactions described in this Agreement, Buyer hereby makes the 
representations and warranties in this Section 5.2, upon which Buyer acknowledges and agrees 
Seller is entitled to rely: 
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5.2.1 Authority. (a) Buyer has full power and authority to execute and deliver this 
Agreement and all other documents to be executed and delivered by Buyer hereunder 
(collectively, the "Buyer Documents"), and to perform all obligations of Buyer under each 
Buyer Document; (b) the execution and delivery by the signer on behalf of Buyer of the Buyer 
Documents, and the performance of Buyer of its obligations under the Buyer Documents, have 
been or will be at execution duly and validly authorized by all necessary action by Buyer; and 
(c) the Buyer Documents, when executed and delivered, will constitute the legal, valid and 
binding agreement of Buyer enforceable against Buyer in accordance with their terms. 

5.2.2 Organization and Power. Buyer is duly formed, validly existing, in good standing 
in the jurisdiction of its formation. 

5.2.3 No Conflict. Neither the execution of the Buyer Documents nor the consummation 
by Buyer of the transactions contemplated therein will (a) conflict with or result in a breach of 
the terms, conditions, and provisions of or constitute a default, or result in the tem1ination of any 
agreement or instrument (other than those instruments or agreements to be terminated at Closing) 
to which Buyer is a party or by which Buyer may be bound, (b) violate any restrictions to which 
Buyer is subject, or (c) constitute a violation of Applicable Law or any other code, resolution, 
law, statute, regulation, ordinance, judgment, rule, decree or order of which Buyer has 
knowledge. 

5.2.4 Consents and Approvals. Except for the recordation of Buyer Documents, no filing 
with, and no permit, authorization, consent or approval of, any Governmental Authority or other 
Person is or will be at Closing necessary for execution or delivery by Buyer of Buyer 
Documents, or the performance by Buyer of any of its obligations under any of Buyer 
Documents, or the consummation by Buyer of the transactions described in this Agreement, 
except to the extent the fai lure to obtain such permit, authorization, consent or approval would 
not have a Material Adverse Effect on the Hotel, or Buyer's ability to consummate the 
transactions described in this Agreement. 

5.2.5 OFAC. Neither Buyer nor any of its respective Affiliates is (a) listed on the 
Specially Designated Nationals and Blocked Persons List or any other similar list maintained by 
the Office of Foreign Property Control, Department of the Treasury or the Department of 
Foreign Affairs and International Trade (Canada), pursuant to any authorizing statute, executive 
order or regulation, (b) a "specially designated global terrorist" or other person listed on 
Appendix A to Chapter V of 31 C.F.R., as the same has been from time to time updated and 
amended, or (c) a Person either i) included within the term "designated national" as defined in 
the Cuban Property Control Regulations, 31 C.F.R. Part 515, or (ii) designated under Sections 
l(a), l(b), l(c) or l (d) of Executive Order No. 13224, 66 Fed. Reg. 49079 (published 
September 25, 2001), or (d) a person similarly designated under any related enabling legislation 
or any other similar Executive Orders. 

5.2.6 Finders and Investment Brokers. Buyer has not dealt with any Person who has 
acted, directly or indirectly, as a broker, finder, financial adviser or in such other capacity for or 
on behalf of Buyer in co1111ectio11 with the transactions described by this Agreement in a manner 
which would entitle such Person to any fee or commission in connection with this Agreement or 
the transactions described herein. Buyer hereby indemnifies Seller from and against any and all 
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claims, liabilities and damages that Seller may suffer in connection with a breach of the 
foregoing representation and warranty by Buyer. This Section 5.2.6 shall survive the Closing as 
well as the termination of this Agreement. 

5.2.7 Foreign Person. Buyer is a "United States person" (as defined in Section 
7701 (a)(30)(B) or (C) of the Code) for the purposes of the provisions of Section 1445(a) of the 
Code. 

5.2.8 Bankruptcy. Buyer has not made any general assignment for the benefit of 
creditors, become insolvent or filed a petition for voluntary bankruptcy or fi led a petition or 
answer seeking reorganization or an an-angement or composition, extension or readjustment of 
its indebtedness or consented, in any creditors' proceeding, to the appointment of a receiver or 
trustee of Buyer or the property or any part thereof of either of them or been named in an 
involuntary bankruptcy proceeding and, to Buyer' s knowledge, no such actions are contemplated 
or have been threatened. 

ARTICLE VI 
CONDITION OF THE PROPERTY 

EXCEPT AS EXPRESSLY PROVIDED IN THIS AGREEMENT OR IN THE SELLER 
DOCUMENTS, NEITHER SELLER NOR ANY PARTY ACTING FOR OR ON BEHALF OF 
SELLER IS MAKING OR HAS, AT ANY TIME, MADE ANY WARRANTIES OR 
REPRESENTATIONS OF ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, WITH 
RESPECT TO THE PROPERTY, INCLUDING, BUT NOT LIMITED TO, ANY 
WARRANTIES OR REPRESENTATIONS AS TO HABITABILITY, MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE, TITLE, ZONING, TAX CONSEQUENCES, 
PHYSICAL OR ENVIRONMENTAL CONDITION, OPERATING HlSTORY OR 
PROJECTIONS, VALUATION, GOVERNMENT AL APPROVALS, GOVERNMENTAL 
REGULATIONS, THE TRUTH, ACCURACY OR COMPLETENESS OF THE ITEMS OR 
ANY OTHER INFORMATION PROVIDED BY OR ON BEHALF OF SELLER TO BUYER 
OR ANY OTHER MATTER OR THING REGARDING THE PROPERTY. UPON CLOSING, 
EXCEPT AS EXPRESSLY PROVIDED IN THIS AGREEMENT OR IN THE SELLER 
DOCUMENTS, SELLER SHALL SELL AND CONVEY TO BUYER, AND BUYER SHALL 
ACCEPT THE PROPERTY "AS IS, WHERE IS, WITH ALL FAULTS." BUYER HAS NOT 
RELIED UPON NOR WILL RELY UPON, EITHER DIRECTLY OR INDIRECTLY, ANY 
REPRESENTATION OR WARRANTY OF SELLER WITH RESPECT TO THE PROPERTY 
EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN THIS AGREEMENT OR IN THE 
SELLER DOCUMENTS. BUYER WILL CONDUCT SUCH INVESTIGATIONS OF THE 
PROPERTY, INCLUDING, BUT NOT LIMITED TO, THE PHYSICAL AND 
ENVIRONMENTAL CONDITIONS THEREOF, AS BUYER DEEMS NECESSARY TO 
SATISFY BUYER AS TO THE CONDITION OF THE PROPERTY AND WILL RELY 
SOLELY UPON SAME AND NOT UPON ANY INFORMATION PROVIDED BY OR ON 
BEHALF OF SELLER. UPON CLOSING, BUYER ASSUMES THE RISK THAT ADVERSE 
MA TIERS, INCLUDING, BUT NOT LIMITED TO, CONSTRUCTION DEFECTS AND 
ADVERSE PHYSICAL AND ENVIRONMENTAL CONDITIONS, MAY NOT HA VE BEEN 
REVEALED BY BUYER'S INVESTIGATIONS. EXCEPT AS EXPRESSLY PROVIDED IN 
THIS AGREEMENT OR IN THE SELLER DOCUMENTS, BUYER, UPON CLOSING, 
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HEREBY WAIVES, RELINQUISHES AND RELEASES SELLER FROM AND AGAINST 
ANY AND ALL CLAIMS, DEMANDS, CAUSES OF ACTION (INCLUDING CAUSES OF 
ACTION IN TORT [I.E., NEGLIGENCE AND STRICT LIABILITY]), LOSSES, DAMAGES, 
LIABILITIES, COSTS AND EXPENSES (INCLUDING ATTORNEYS' FEES AND COURT 
COSTS) OF ANY KIND AND EVERY KIND OR CHARACTER, KNOWN OR UNKNOWN, 
WHICH BUYER MIGHT HA VE ASSERTED OR ALLEGED AGAINST SELLER AT ANY 
TIME BY REASON OF OR ARISING OUT OF ANY CONSTRUCTION DEFECTS, 
PHYSICAL AND ENVIRONMENTAL CONDITIONS, THE VIOLATION BY THE 
PROPERTY OF ANY APPLICABLE LAWS AND ANY AND ALL OTHER MATTERS 
REGARDING THE PROPERTY. 

7.1 Confidentiality. 

ARTICLE Vil 
COVENANTS 

7 .1.1 Public Announcements. Seller and Buyer shall not make any public announcement 
about this Agreement or any of the transactions contemplated hereunder; provided, however, that 
a Party shall have the right to make a public annow1cement (a) at Closing regarding the 
transactions described herein, provided that Seller and Buyer shall approve the form and 
substance of any such public annom1cement (which approval shall not be tmreasonably withheld 
or delayed), or (b) as required under Applicable Law, in which case no such approval by any 
other Party shall be required. 

7.1.2 Disclosure of Confidential Information. The Parties agree that all matters disclosed 
in the negotiation of this Agreement, and that the matters set forth in this Agreement are strictly 
confidential, and the Parties agree to keep strictly confidential all information of a proprietary or 
confidential nature about or belonging to a Party to which the other Party gains or has access by 
virtue of the relationship between the Parties. Notwithstanding the foregoing, such confidential 
information or matters shall not include information or matters which shall become published or 
otherwise generally available to the public, except in consequence of a willful or negligent act or 
omission by the recipient pa11y in contravention of the obligations in this Section 7.1.2. Except 
as disclosure may be otherwise required (a) to obtain the advice of professionals or consultants, 
(b) to obtain financing for the Hotel from a lender or potential lender, (c) by investors or 
potential investors in the Hotel or any Affiliate of Buyer, (d) in furtherance of a permitted or 
proposed assignment of this Agreement, (e) by law or by the order of any government, 
governmental, or quasi-governn1ental unit, tribunal, or otherwise to comply with Applicable Law 
(including reporting requirements applicable to public companies), or (f) to enforce this 
Agreement, provided that, in each instance of clause (a) through (d), each Party shall use its 
commercially reasonable efforts to ensure that such information is not disclosed to the press or to 
any other third party or entity without the prior consent of the other Party. With the exception of 
Wells Fargo Bank as provided in Section 4.1, Buyer expressly agrees that it will not contact any 
lender, including without limitation Grandbridge Capital or CBIC, with respect to any financing 
related to the Hotel without the prior written consent of Seller until after the expiration of the 
Inspection Period; provided, however, Seller's agreement to permit Buyer to contact Seller's 
lender(s) after the expiration of the Inspection Period is conditioned upon Buyer's obligation to 
use good faith efforts to assume the terms of Seller's refinance negotiations with such lender(s); 
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provided, further, however, Buyer shall not be obligated to obtain financing from Seller's 
lender(s) if Buyer is able to obtain te1111s more attractive to Buyer in Buyer's sole discretion, 
from another lender. 

7.2 Conduct of the Business. 

7.2. lOperation in Ordinary Course of Business. From the Effective Date until the 
Closing, Seller shall conduct the Business in the Ordinary Course of Business, including, without 
limitation (a) maintaining the inventories of FF&E, OS&E and F&B at the Property at levels 
maintained in the Ordinary Course of Business (including at least "3-par" of linens for the 
Hotel), (b) maintaining all Personal Property in the same condition as the Personal Property 
existed as of the Effective Date (reasonable wear, tear and loss excepted) and not trading, 
substituting or removing any Personal Property from the Hotel, except consumable inventory in 
the Ordinary Course of Business, (c) performing maintenance and repairs for the Real Prope1ty 
and tangible Personal Property in the Ordinary Course of Business, (d) taking or ceasing such 
action as is necessary, appropriate or advisable to cure any violation of Applicable Law with 
respect to the Property, (e) renewing all Licenses and Permits prior to their expiration, 
(f) maintaining all existing insurance policies as set forth in Schedule 5. l .20(a), (g) not making 
any alterations or improvements at the Property, or demolishing any of the Property, (h) not 
selling, transferring or otherwise disposing of any of the Property, other than in the Ordinary 
Course of Business, (i) not removing any Prope1ty from the Hotels, other than in the Ordinary 
Course of Business, and (j) not taking, or causing or permitting to be taken, any action which 
could impair Seller' s title to any of the Property or create any lien or encumbrance thereon. 

7.2.2 Contracts. From the Effective Date until the Closing, Seller shall not, without 
Buyer's prior written consent, which shall not be unreasonably withheld, conditioned or delayed 
(a) amend, extend, renew or terminate any Material Contracts or Licenses and Pennits, except in 
the Ordinary Course of Business; or (b) enter into any new Material Contracts, unless the new 
Material Contracts are terminable by Seller, at no cost or expense to Buyer, at or before the 
Closing. 

7.2.3 Material Agreements. From the Effective Date until Closing or earlier tennination 
of this Agreement, Seller shall (i) comply in all material respects with all its obligations under 
the Franchise Agreements and the Management Agreements and (ii) not amend, extend, renew or 
terminate any Franchise Agreement or Management Agreement which would be effective after 
Closing other than te1mination, without Buyer's prior written consent. 

7.3 Licenses and Permits. Buyer, at its sole cost and expense, shall submit all necessary 
applications and other materials to the appropriate Governmental Authority and take such other 
actions to effect the transfer of Licenses and Permits or issuance of new licenses and permits, 
including, without limitation, the Liquor License, prior to the Closing Date, and Seller shall use 
commercially reasonable effmis at no cost to cooperate with Buyer to cause the Licenses and 
Permits to be transferred or new licenses and permits or interim licenses and permits to be issued 
to Buyer. If Buyer is unable to obtain the Liquor License for the Property prior to Closing, Seller 
or holder of the Liquor License, as the case may be, and Buyer, shall enter into a Beverage 
Services Agreement in the form of EXHIBIT C (the "Beverage Services Agreement") pursuant 
to which Seller or the holder of the existing Liquor License, as the case may be, shall manage the 
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purchase, sale and service of alcoholic beverages at the Property, to the extent permitted under 
Applicable Law, in accordance with the terms and conditions of tbe Beverage Services 
Agreement until such time as a new liquor license and applicable permits for sale and service of 
alcoholic beverages has been obtained by Buyer (but in no event in excess of 150 days after 
Closing). Such Beverages Services Agreement shall contain in favor of Seller an unlimited 
indemnity in respect to Seller's obligations thereunder. Inventory of alcoholic beverages shall be 
transferred from Seller to Buyer at the Closing in accordance with Applicable Law. 

7.4 Bookings. From the Effective Date until Closing or earlier termination of this Agreement, 
Seller shall not (i) transfer or cancel any Bookings scheduled to occur on or after the Closing 
Date, other than in the Ordinary Course of Business, or (ii) accept any Bookings scheduled to 
occur on or after the Closing Date at a discount from Seller' s regular room rates, other than in 
the Ordinary Comse of Business. Buyer shall honor all Bookings made prior to the Closing Date 
for any period on or after the Closing Date. This Section 7.4 shall survive the Closing. 

7.5 Notices and Filings. Seller and Buyer shall use commercially reasonable efforts to 
cooperate with each other (at no cost or expense to the Party whose cooperation is requested) to 
provide written notice to any Person under any Contracts, Licenses and Permits, and to effect 
any registrations or filings with any Governmental Authority or other Person, regarding the 
change in ownership of the Property or the Business. This Section 7.5 shall survive the Closing 
as well as the termination of this Agreement. 

7.6 Further Assurances. From the Effective Date tmtil the expiration or earlier termination of 
this Agreement, Seller and Buyer shall use commercially reasonable efforts to take, or cause to 
be taken, all actions, and to do, or cause to be done, all things, necessary, proper or advisable to 
consummate tbe transactions described in this Agreement, including, without limitation 
(a) obtaining all necessary consents, approvals and Authorizations required to be obtained from 
any Governmental Authority or other Person under this Agreement or Applicable Law; and 
(b) effecting all registrations and filings required under this Agreement or Applicable Law. 
After Closing, Seller and Buyer shall use commercially reasonable efforts (at no cost or expense 
to such Party, other than any de minimis cost or expense or any cost or expense which the 
requesting Party agrees in writing to reimburse) to further effect the transactions contemplated 
by this Agreement. The immediately preceding sentence of this Section 7.6 shall survive the 
Closing as we ll as the termination of this Agreement. 

ARTICLE VIII 
PRORA TIONS AND EXPENSES 

8.1 Closing Statement. 

8. 1.1 Preliminary Closing Statement. Not later than the third (3rd) Business Day prior to 
the Closing, Buyer shall prepare and deliver to Seller a draft settlement statement (the 
"Preliminary Closing Statement") setting forth the adjustments and prorations to the Purchase 
Price as set forth in Section 8.2 hereof or any other provisions of this Agreement. The 
Preliminary Closing Statement shall contain Buyer' s good faith estimates of the amounts (based 
on facts and circumstances then known to Buyer), as of the Closing of all amounts to be prorated 
between Seller and Buyer, or to be credited to a Party pursuant to this Agreement. Seller shall 
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review the Preliminary Closing Statement and, not later than the second (2nd) Business Day 
prior to the scheduled Closing, Seller shall furnish to Buyer any comments which Seller may 
have with respect thereto, or any objection it may have to the amounts shown thereon, together 
with its reasons for such objection. Thereafter, Seller and Buyer (each acting reasonably and in 
good faith) shall resolve, prior to Closing, any disagreement with respect to such Preliminary 
Closing Statement. 

8.1.2 Final Closing Statement. Seller and Buyer shall cause the information set forth in 
the Preliminary Closing Statement to be updated with actual information available as of the 
Closing (and the respective employees, agents or representatives of both Seller and Buyer shall 
participate in conducting any necessary inventories and compiling and verifying any necessary 
information as of the Closing, including any utility meter readings, for purposes of updating such 
Closing Statement) not later than I 0:00 a.m. (Eastern Time) on the date thereof. Seller and 
Buyer shall jointly deliver to Escrow a final settlement statement approved and executed by the 
Parties at the Closing (the "Final Closing Statement"), and such adjustments and prorations 
shall be final with respect to the items set f01th in the Final Closing Statement, except to the 
extent any such items shall be reprorated after the Closing as expressly set fo1th in Section 8.5 
hereof. The amounts shown in such Final Closing Statement shall be used in determining the 
amounts due to Seller and Buyer at the Closing, and Escrow shall rely conclusively thereon in 
settling the accounts of Buyer and Seller. 

8.2 Prorations. The items of revenue and expense set forth in this Section 8.2 shall be 
prorated between the Parties (the "Prorations") as of 11 :59 p.m. on the day preceding the 
Closing Date (the "Cut-Off Time"), or such other time expressly provided in this Section 8.2, so 
that the Closing Date is a day of income and expense for Buyer. The provisions of this Section 
8.2 sha ll survive Closing as well as the termination of this Agreement. 

8.2. 1 Taxes. Real estate, ad valorem and personal property taxes, sewer rents and 
charges, and other state, county and municipal taxes, charges and assessments (special or 
otherwise), on the basis of the fiscal year for which the same are levied, imposed or assessed, and 
regardless of when the same become a lien or are payable, shall be prorated as of the Cut-Off 
Time between Seller and Buyer. lf the amount of any Taxes is not ascertainable on the Closing, 
the proration for the Taxes shall be based on the most recent available bill; provided, however, 
that after the Closing, Seller and Buyer shall reprorate the Taxes and pay any deficiency in the 
original proration to each Party to which such deficiency is owed promptly upon receipt of the 
actual bill for the relevant taxable period. 

8.2.2 Utility Services. All utility services shall be prorated as of the Cut-Off Time 
between Seller and Buyer. The Parties shall use commercially reasonable efforts to obtain 
readings for all utilities as of the Cut-Off Time. If readings cannot be obtained as of the Closing, 
the cost of such utilities shall be prorated between Seller and Buyer by estimating such cost on 
the basis of the most recent bill for such service; provided, however, that after the Closing, the 
Parties shall reprorate the amount for such utilities and pay any deficiency in the original 
proration to each Party to which such deficiency is owed promptly upon receipt of the actual bill 
for the re levant billing period, which obligation shall survive the Closing. The telephone 
company shall be informed to cancel Seller's service as of the Cut-Off Time and to transfer 
service and the te lephone numbers of the Hotel to Buyer. The next regular billing of the 
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telephone company after the Cut-Off Time wi ll be sent to Buyer. Upon receiving a copy of such 
bill from Buyer, Seller shall pay Buyer for any service and charges attributable to calls made 
before the Cut-Off Time. General service charges wi ll be prorated as of the time of the billing 
on the basis of the number of days before and on and after the Cut-Off Time, respectively. 
Buyer shall receive a credit for all deposits not transferred to Buyer or which remain on deposit 
for the benefit of Seller with respect to such utility contracts. Buyer shall receive a credit for 
all deposits not transferred to Buyer or which remain on deposit for the benefit of Seller 
with respect to such utility contracts. 

8.2.3 Prepaid Reservations. Buyer shall receive a credit for prepaid reservations, 
advance room deposits, gift certificates and any other form of deposits for Bookings scheduled to 
occur on or after the Closing, except to the extent such amounts are transferred to Buyer. Buyer 
shall receive a credit in the amount of the actual projected cost to Seller of any voucher, coupons, 
trade credits, tradeouts, barter anangement or other discounted or free services or 
accommodations that are scheduled or otherwise available to be made on or after the Closing 
Date and Buyer shall honor all of the foregoing. 

8.2.4 Contracts. Any amounts prepaid, accrued or due and payable under the Contracts 
assumed by Buyer at Closing ( other than for utilities which proration is addressed separately in 
Section 8.2.2 hereof) shall be prorated as of the Cut-Off Time between Seller and Buyer, with 
Seller being credited for amounts prepaid for periods following Closing, and Buyer being 
credited for amounts accrued and unpaid. Buyer shall receive a credit for all deposits held by 
Seller under the Contracts (together with any interest thereon) which are not transferred to or 
which do no remain on deposit for Buyer, and Buyer thereafter shall be obligated to refund or 
apply such deposits in accordance with the terms of the Contracts. At Closing, Seller shall 
receive a credit for all deposits made by Seller under the Contracts (together with any interest 
earned thereon) which are transferred to Buyer or remain on deposit for the benefit of Buyer. In 
no event shall Buyer be responsible for costs or expenses related to construction, capital 
improvement and other similar work performed prior to the Closing Date, all of which shall be 
paid by Seller on or prior to the Closing Date. 

8.2.5 Licenses and Permits. All amounts prepaid, accrued or due and payable under any 
Licenses and Permits transferred to Buyer shall be prorated as of the Cut-Off Time between 
Seller and Buyer. At Closing, Seller shall receive a credit on the Final Closing Statement for all 
deposits made by Seller under the Licenses and Permits (together with any interest thereon) 
which are transferred to Buyer or which remain on deposit for the benefit of Buyer. 

8.2.6 Restaurants and Bars. Seller shall close out the transactions in the restaurants and 
bars at the Property as of the regular closing time for such restaurants and bars during the night 
in which the Cut-Off Time occurs and retain all monies and credit card receivables collected or 
received as of the Closing, and Buyer shall be entitled to any monies and credit card receivables 
collected or received from the restaurants and bars thereafter. 

8.2.7 Vending Machines. Seller shall remove all monies from all vending machines, 
laundry machines, pay telephones, change machines, and other coin operated equipment owned 
or leased by Seller as of the Cut-Off Time and shall retain all monies collected therefrom as of 
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the Cut-Off Time, and Buyer shall be entitled to any monies collected therefrom after the Cut
Off Time. 

8.2.8 Trade Payables. Except to the extent an adjustment or proration is made under this 
Section 8.2, (a) Seller shall pay in full prior to the Closing all undisputed and liquidated amounts 
payable to vendors or other suppliers of goods or services for the Business (including, without 
limitation, marketing and advertising costs and sums (the "Trade Payables") which are due and 
payable as of the Closing Date for which goods or services have been delivered to the Hotel prior 
to the Closing, and (b) Buyer shall receive a credit on the Final Closing Statement for the amount 
of such Trade Payables which have accrued, but are not yet due and payable as of the Closing 
Date, and Buyer shall pay all such Trade Payables accrued as of the Closing Date when such 
Trade Payables become due and payable; provided, however, Seller and Buyer shall reprorate the 
amow1t of credit for any Trade Payables and pay any deficiency in the original proration to the 
other Party promptly upon receipt of the actual bill for such goods or services. Seller shall 
receive a credit for all advance payments or deposits made with respect to FF&E, OS&E and 
F&B ordered in the Ordinary Course of Business (in excess of normal and customary levels of 
FF&E, OS&E and/or F&B as of the Closing Date), but not delivered to the Hotel prior to the 
Closing Date; provided, however, in no event shall Seller's credit for same exceed $50,000 as set 
forth below. The prorations under this Section 8.2.8 shall be subject to reconciliation under 
Section 8.5. Seller shall receive at Closing a credit of $50,000 for all F&B in unopened 
containers or packages ("Unopened F&B") which are located at the Real Property or stored off
site, provided that the price actually paid for such items by Seller as dete1mined by invoices 
received by Seller for such items net of any discounts received by Seller ("Unopened F&B 
Cost") equals to or exceeds $50,000. On or before one (1) day prior to the Closing, Seller shall 
provide to Buyer an inventory statement ("Unopened F&B Statement") which shall set forth all 
items of Unopened F&B together with reasonable evidence of the F&B Cost. The actual physical 
inventory of the Unopened F&B shall be conducted by a representative of each of Seller and 
Buyer on the Closing Date, In the event Buyer disputes the Unopened F&B Statement, Seller and 
Buyer shall cooperate and work together in good faith to reach agreement with respect to the 
Unopened F&B Statement at the Closing. 

8.2.9 Function Revenues. Revenues from conferences, receptions, catering, meetings 
and other functions occurring in any conference, banquet or meeting rooms at the Property, 
including usage charges and related taxes, food and beverage sales, valet parking charges, 
equipment rentals and telecommunications charges (collectively, "Function Revenues"), shall 
be allocated between Seller and Buyer, based on when the function therein commenced, with 
(a) one-day functions commencing prior to the Cut-Off Time being allocated to Seller; (b) one
day functions commencing after the Cut-Off Time being allocated to Buyer; and (c) multi-day 
functions being allocated between Seller and Buyer according to the number of days of the 
function occurring before the Cut-Off Time and the number of days of the function occurring 
after the Cut-Off Time. 

8.2. 10 House Banks. Subject to the provisions of this Agreement regarding deposits, 
Seller shall receive a credit on the Final Closing Statement for all cash on hand at the Hotel or on 
deposit in any house bank at the Hotel prior to the Closing which monies shall remain on deposit 
for the benefit of Buyer. Federal, state or municipal tax deposits are not included in the 
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transactions contemplated hereby and will be returned to Seller by the applicable governmental 
entity or, at Seller's option, assigned to Buyer at the Closing and credited to Seller. 

8.2. 11 F&B. Seller shall receive a credit for Unopened F&B based on Seller's cost for 
such items as described in Section 8.2.8 above. For such purposes, Unopened F&B shall mean 
F&B inventory which has not exceeded its " use by" or "sell by" date (if applicable) and which 
remains in unopened crates, cases or outside of cases so long as it is otherwise is stored in new or 
sealed condition (including, without limitation, unopened bottles of alcoholic beverages) 
awaiting use in any storage location at the Hotel or other locations used by the Hotel and not in 
guest rooms (other than mini-bars), in service or held for immediate service use at public bars or 
restaurants or otherwise circulating for use in the Hotel, provided that all unopened wine in the 
food and beverage facilities at the Hotel shall be included. 

8.2.12 Other Taxes. Seller sha ll be required to pay or cause to be paid all retail sales, 
occupancy and liquor taxes and like impositions up to, but not including, the Cut-Off Time. Any 
such taxes applicable to the Guest Ledger shall be apportioned between Seller and Buyer based 
on the allocation of the Guest Ledger set forth in Section 8.3 hereof. 

8.2.13 Other Adjustments and Prorations. All other items of income and expense as are 
customarily adjusted or prorated upon the sale and purchase of a hotel property similar to the 
Property shall be adjusted and prorated between Seller and Buyer accordingly. 

8.3 Accounts Receivable. 

8.3.1 Room Charges. At Closing, Seller shall receive a credit in an amount equal to: 
(a) all amounts charged to the Guest Ledger for all room nights up to (but not including) the 
night during which the Cut-Off Time occurs less the third party collection costs for such Guest 
Ledger charges (such as fees retained by credit card companies, bank or other similar collection 
companies, travel agent commissions, and other third party commissions), and (b) one half(½) 
of all amounts charged to the Guest Ledger for the room night which includes the Cut-Off Time 
(other than any restaurant or bar charges on the Guest Ledger, which shall be prorated in 
accordance with Section 8.2.6 hereof, and any Function Revenues, which shall be prorated in 
accordance with Section 8.2.9 hereof), in each case less than two and one-half percent (2.5%) of 
such amounts to cover third patty collection costs for such Guest Ledger charges (such as fees 
retained by credit card companies, banks or other similar collection companies, travel agent 
commissions, and other third party commissions), and Buyer shall be entitled to retain all 
deposits made and amounts collected with respect to the Guest Ledger. 

8.3.2 Accounts Receivable. At Closing, Seller shall receive no credit for any Accounts 
Receivable (other than the Guest Ledger which is addressed in Section 8.3.1 hereof) and all 
rights thereto shall be retained by Seller, who reserves the right to collect and retain such 
Accounts Receivable. Notwithstanding the foregoing, Buyer shall use commercially reasonable 
efforts to collect the Accounts Receivables for such Account Receivables in the ordinary course 
of collecting Buyer's accounts receivables; provided, however, that Buyer shall not be required 
to retain legal counsel in connection with such collection efforts. Buyer shall account for and 
disburse to Seller, on a monthly basis after the Closing Date, the funds collected (or which are 
otherwise actually received) by Buyer under such Accounts Receivable. The patties agree that 
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such Accounts Receivable (other than the Guest Ledger which is addressed in Section 8.3. l 
hereof), shall be deemed to constitute "Excluded Property" for purposes of this Agreement, 
anything herein to the contrary notwithstanding. For avoidance of doubt, all cash, checks and 
other funds, and all accounts receivables accruing after the Cut-Off Time shall be the property of 
Buyer, but any funds received by Buyer and attributable to Seller's Accounts Receivable shall be 
allocated to such Accounts Receivable and paid to Seller in accordance with the terms hereof; all 
expenses to be paid after the Cut-Off Time shall be the sole obligation of Buyer, subject to the 
payment from Buyer for the Guest Ledger, as set forth in Section 8.3.1, above. 

8.4 Transaction Costs. 

8.4. 1 Seller's Transaction Costs. In addition to the other costs and expenses to be paid 
by Seller set fo1th elsewhere in this Agreement, Seller shall pay for the following items i11 
connection with the transactions contemplated by this Agreement: (a) the fees and expenses 
necessary to remove any and all encumbrances from title which are not Permitted 
Encumbrances; (b) all sales, excise, VAT and similar taxes arising from the sale of the Personal 
Property, FF&E, OS&E, inventory and lntellectual Prope1ty and all transfer, documentary stamp, 
recording or similar tax, levy, charge or fee incurred with respect to the transactions described in 
this Agreement, including, but not limited to all transfer or conveyance taxes and recording 
charges payable in connection with the conveyance of the Property with the exception of those 
fees and costs listed in Section 8.4.2; (c) one half(½) of the fees and expenses for Escrow Agent; 
(d) commissions payable to the Broker; and (d) the fees and expenses of its own attorneys, 
accountants and consultants. 

8.4.2 Buyer's Transaction Costs. In addition to the other costs and expenses to be paid 
by Buyer as set forth elsewhere in this Agreement, Buyer shall pay for the following items in 
connection with the transactions contemplated by this Agreement: (a) the fees and expenses 
incurred by Buyer in connection with Buyer's due diligence review of the Property; (b) Title 
Policy premiums and costs equal to the charges for an ALT A standard (rather than extended) 
Owners Policy, (c) the fees, costs and expenses for the Title Commitment and the Survey; (d) the 
fees and expenses for the incremental cost of obtaining AL TA extended coverage for the Title 
Policy and any endorsements thereto; (e) the fees and costs for the preparation and recordation of 
the deed; (f) costs of recording any mortgages and mortgage taxes or documentary stamps 
applicable to Buyer's lender; (g) one half (½) of the fees and expenses for Escrow Agent; (h) the 
fees and expenses of its own attorneys, accountants and consultants; and (i) any fees or expenses 
payable for the assignment, transfer or conveyance of any Equipment Leases, Operating 
Agreements, License and Permits and Intellectual Prope1ty or any of the other Property to the 
extent that Buyer identifies the same prior to the expiration of the Inspection Period as assets to 
be acquired as part of the Property. In no event shall Buyer be responsible for any termination 
fees arising from termination of any Equipment Lease, Operating Agreement, License, Permit, 
Intellectual Property or any other Property which Buyer elects not to acquire as part of the 
Property. 

8.4.3 Other Transaction Costs. All other fees, costs and expenses not expressly 
addressed in this Section 8.4 or elsewhere in this Agreement shall be allocated between Seller 
and Buyer in accordance with applicable local custom for similar transactions. 
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8.5 Reconciliation. Except as otherwise specifically set forth in this Agreement with respect 
to Accounts Receivable, as soon as reasonably practicable after the Closing (but in no event later 
than ninety (90) days after the Closing), Seller and Buyer (acting reasonably and in good faith) 
shall reconcile between themselves, outside of Escrow, all items to be adjusted for which figures 
are not available and/or cannot be definitely calculated accurately at Closing. Each Party shall 
provide the other reasonable access to the books, records, computer runs and other documents 
relating to the Property which contain information relevant to completing final reconciliation and 
if the final reconciliation of Prorations, as agreed to between Seller and Buyer, shows any 
amount due from Seller to Buyer, or vice versa, the Party owing such amount shall pay such 
amount within five (5) Business Days after reaching agreement on the final reconciliation. 
Buyer or Seller, as appropriate, will deliver simultaneously with such payment, any and all data, 
information or other backup it may have with respect to such payment and/or such proration so 
as to fully indicate to the other Party the calculation of the amount of payment contained 
therewith. This Section 8.5 shall survive the Closing for ninety (90) days. 

8.6 Benefit and Liability. The purpose and intent of the provisions as to the prorations, 
adjustments and apportionments set fo1th above and elsewhere in this Agreement are that Seller 
shall bear all expenses of ownership and operation of the Property and shall receive all income 
therefrom accruing up to the Closing, and Buyer shall bear all such expenses and receive all such 
income accruing on and after the Closing. If a computation of the apportionments and 
adjustments described in this Article VJII shows that a net amount is owed by Seller to Buyer, 
such amount shall be paid by a credit against the Purchase Price in favor of Buyer, and the 
Purchase Price shall be reduced accordingly. If such computation shows that a net amount is 
owed by Buyer to Seller, Seller shall be paid, at the Closing, the amount of such excess, in 
addition to the Purchase Price. This Section 8.6 shall survive the Closing for ninety (90) days, 
and shall not merge with the Closing Documents to be delivered thereto. 

ARTICLE IX 
TRANSITION PROCEDURES 

9.1 Safe Deposit Boxes. Seller shall cause the delivery to Buyer of all of the keys or 
combination(s) to the safe(s) in the Hotel. Prior to the Closing, Seller shall provide Buyer with a 
written inventory of all items in the safe(s) ("Safe Inventory"). After Closing, Buyer shall be 
responsible for the Safe Inventory; provided, Seller shall indemnify, defend and hold Buyer 
harmless from any liability arising from claims by guests for any loss of contents in the safe not 
identified in the Safe Inventory, and Buyer shall indemnify, defend and hold Seller harmless 
from any liability arising from claims by guests for any loss of contents in the same identified in 
the Safe Inventory. 

9.2 Baggage. On the Closing Date, employees, agents or representatives of the Parties jointly 
shall make a written inventory of all baggage, boxes and similar items checked in or left in the 
care of Seller at the Property, and Seller shall deliver to Buyer the keys to any secured area 
which such baggage and other items are stored (and thereafter such baggage, boxes and other 
items inventoried shall be deemed the "Inventoried Baggage"). Buyer shall be responsible for, 
and shall indemnify and hold harmless Seller Indemnitees from and against any Indemnification 
Loss incurred by Seller Indemnitees with respect to any theft, loss or damage to any Inventoried 
Baggage from and after the time of such inventory, and any other baggage, boxes or similar 
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items left in the care of Buyer which was not inventoried by the Parties. Seller shall be 
responsible for, and shall indemnify and hold harmless the Buyer Jndemnitees from and against 
any Indemnification Loss incurred by any Buyer Indemnitees with respect to any theft, loss or 
damage to any Inventoried Baggage prior to the time of such inventory, and any other baggage, 
boxes or simi lar items left in the care of Seller which was not inventoried by the Pa1iies. 

The provisions of this Article IX shall survive the Closing, and shall not merge with the 
documents of conveyance of the Property to be delivered thereto. 

ARTICLEX 
DEFAULT AND REMEDIES 

10.1 Buyer's Pre-Closing Default. If (a) Buyer does not deposit the Earnest Money within the 
time period provided in Section 3.2, or (b) Buyer fails to consummate the transaction 
contemplated under this Agreement in breach or default hereof, which breach or default is not 
caused by a default by Seller and such failure remains uncured aftyr delivery of written notice by 
Seller and the expiration of a five (5) day cure period (or such other cure period as set forth in 
this Agreement) (a "Buyer Default"), then Seller, as its sole and exclusive remedy for such 
Buyer Default, may elect to terminate this Agreement by providing written notice to Buyer, in 
which case the Earnest Money shall be disbursed to Seller in accordance with Section 3.2.3 and 
the Parties shall have no further rights or obligations under this Agreement (except those which 
expressly survive such termination). In the event of any default by Buyer under this Agreement 
other than as provided under clauses (a) or (b) above, Seller may seek, as its sole and exclusive 
remedy, specific performance and any and all other equitable remedies as may be available at 
law or in equity. THE PARTIES HAVE DISCUSSED THE POSSIBLE CONSEQUENCES TO 
SELLER 1N THE EVENT THAT THE CLOSJNG FAILS TO OCCUR AS A RESULT OF 
BUYER' S BREACH OR DEFAULT UNDER THIS AGREEMENT. THE PARTIES HAVE 
DETERMINED AND HEREBY AGREE THAT IT WOULD BE IMPRACTICAL OR 
EXTREMELY DIFFICULT TO FIX THE ACTUAL DAMAGES TO SELLER OCCURRING 
IN THE EVENT OF BUYER' S BREACH OR DEFAULT UNDER THIS AGREEMENT AND 
THE PARTIES, HAVING MADE DILIGENT BUT UNSUCCESSFUL ATTEMPTS TO 
ASCERTAIN THE ACTUAL COMPENSATORY DAMAGES SELLER WOULD SUFFER 1N 
THE EVENT OF BUYER' S DEFAULT HEREUNDER, HEREBY AGREE THAT A 
REASONABLE ESTIMATE OF SUCH DAMAGES IS AN AMOUNT EQUAL TO THE 
EARNEST MONEY, AND 1N THE EVENT THIS TRANSACTION FAILS TO CLOSE DUE 
TO BUYER'S BREACH OR DEFAULT UNDER THIS AGREEMENT, SELLER SHALL BE 
ENTITLED TO RECEIVE AND RETAIN THE SAME AS FULLY AGREED LIQUIDATED 
DAMAGES. SELLER WAIVES ANY AND ALL RIGHT TO SEEK OTHER RIGHTS OR 
REMEDIES AGAINST BUYER, INCLUDING, WITHOUT LIMITATION, SPECIFIC 
PERFORMANCE. THE PAYMENT AND RETENTION OF THE EARNEST MONEY AS 
LIQUIDATED DAMAGES IS NOT INTENDED AS A FORFEITURE OR PENAL TY, BUT IS 
INTENDED TO CONSTITUTE LIQUIDATED DAMAGES TO SELLER. UPON ANY SUCH 
BREACH OR DEFAULT AND FAILURE TO CLOSE BY BUYER HEREUNDER, THIS 
AGREEMENT SHALL BE TERMINATED, AND NEITHER PARTY SHALL HAVE ANY 
FURTHER RIGHTS OR OBLIGATIONS HEREUNDER, EACH TO THE OTHER, EXCEPT 
FOR THE RIGHT OF SELLER TO RETAIN SUCH EARNEST MONEY. THE PARTIES 
AGREE THAT, UNDER THE CIRCUMSTANCES OF THIS TRANSACTION AND THE 
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MARKETPLACE AT THE TIME HEREOF, THIS LIQUIDATED DAMAGES PROVISION IS 
REASONABLE AND IN ACCORDANCE WITH FLORIDA LAW. 

SELLER'S INITIALS BUYER'S INITIALS 

Notwithstanding the foregoing, the limitation to liquidated damages shall not apply (and Seller 
may seek any and all actual, consequential and other damages) with respect to any 
indemnification claim pem,itted under this Agreement. 

10.2 Seller's Pre-Closing Default. In the event any breach or default by Seller under this 
Agreement (including a breach by Seller of any of its representations and warranties hereunder 
or Seller' s failure or refusal to perform its obligations hereunder) that occurs or is otherwise 
discovered prior to Closing, then Buyer, as its sole remedy for a pre-Closing default, may elect 
either to (a) terminate this Agreement by written notice to Seller whereupon Escrow shall 
immediately return the Earnest Money (including all interest thereon) and obtain reimbursement 
from Seller of Buyer's actual out of pocket damages incurred in this transaction; or (b) maintain 
an action for specific performance. 

I 0.3 Post Closing Default. The Pat1ies shall have the right to exercise all rights and remedies 
available at law or in equity (including, without limitation, actual, consequential and other 
damages) with respect to any breach or default under this Agreement that occurs or that is 
otherwise discovered after the Closing; provided, however, Buyer shall not be entitled to 
exercise its rights and remedies arising from Seller's breach or default after Closing unless 
Buyer's damages arising therefrom are estimated by Buyer to be a minimum of $10,000. 

10.4 Indemnification. 

10.4.1 Seller shall indemnify and hold harmless Buyer Indemnitees from and against any 
Indemnification Loss incurred by any Buyer Indemnitee resulting from any of the following 
(collectively, the "Indemnity Obligations"): 

(a) any and all Excluded Liabilities; and 

(b) any breach or default by Seller of this Agreement including, without limitation, 
the representations and warranties of Seller contained in Section 5.1 of this Agreement (the 
"Representations and Warranties"), provided any breach or default by Seller of any of the 
Representations and Warranties is asse1ted by notice to Seller within the survival period set forth 
in Section 14.3. 

10.4.2 In the event that any party making a claim shall commence or file any lawsuit or 
proceeding (individually or collectively, a "Proceeding") against Buyer or any of Buyer 
Jndemnitee, which Proceeding is reasonably likely result in any claim subject to Buyer 
indemnification under this Section I 0.4, then Seller shall either, at its option and within 
ten (10) Business Days after notice by Buyer to Seller of the fi ling or commencement of any 
such Proceeding, promptly pay all amounts and otherwise take whatever commercially 
reasonable actions necessary to djsmiss the Proceeding with prejudice; or undertake the defense 
thereof by counsel chosen by Seller and approved by Buyer (which approval shall not be 
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unreasonably withhe ld or delayed), in which case (a) Seller shall be obligated to contest and/or 
defend Buyer or any of Buyer Indemnitces against such Proceeding, at Seller' s sole cost and 
expense, and shall keep Buyer apprised of the current status of such Proceeding at all times; 
(b) Seller shall be liable to Buyer for all reasonable costs, and expenses (including, without 
limitation, reasonable attorneys' fees, disbursements, and court costs in connection therewith) 
actually incurred by Buyer in connection with such Proceeding; (c) Buyer shall cooperate in all 
reasonable respects with Seller (at Seller's sole cost and expense) in the contest and/or defense of 
such Proceeding; (d) Seller shall promptly send to Buyer copies of any material documents 
received by either Seller or any Buyer Indemnitees which relate to such Proceeding; and 
(e) Buyer (or its agent or representative) shall have the right but not the obligation to attend 
meetings and/or conference calls (including, without limitation, with such parties and the 
attorneys and/or representatives retained by Seller and such parties) and to otherwise monitor 
any such Proceedings. Notwithstanding the foregoing, (i) if the joint representation of Buyer or 
Buyer lndemnitees (where Buyer or the Buyer Indemnitees are specifically named as parties to 
the applicable Proceeding) will create either an actual or potential conflict of interest in the 
defense of a claim which conflict is unreasonable to waive, including, without limitation, arising 
under rules of professional responsibility applicable to legal counsel jointly representing Buyer 
or the Buyer Indemnitees, or material and reasonable divergence of business or litigation 
interests among the joint clients with respect to strategies or objectives in defending the claim, or 
potential liability exposure in connection with such claim; (i i) if Buyer reasonably determines 
that Seller does not have the financial wherewithal to satisfy their respective Indemnity 
Obligations in any material manner; or (iii) if Seller fails to (A) make one of the requisite 
elections under clauses (i) or (ii) of this Section 10.4.2 prior to the expiration of such 
ten (10) Business Day period; or (B) in any way satisfy the foregoing requirements and 
obligations of this Section 10.4.2, Buyer shall have the right, at Seller's sole cost and expense, to 
take whatever commercially reasonable actions are necessary to dismiss the Proceeding or to 
contest and/or defend itself and the Related Patties against such Proceeding, provided that Buyer 
shall keep Seller apprised of the current status of such Proceeding at all times. In connection 
therewith, Seller covenants and agrees to pay in advance, all reasonable costs and expenses 
(including, without limitation, reasonable attorneys' fees, disbursements, and court costs in 
connection therewith) actually incurred by Buyer in connection with such Proceeding. Nothing 
contained in the foregoing or elsewhere in this Agreement shall apply to, or otherwise cause 
Seller to pay for, any costs or expenses, including attorneys' fees, incun-ed by Buyer or Buyer 
lndemnitees in connection with any cross-complaint or other Claims which may be brought by 
Buyer or Buyer lndemnitees with respect to the matters which are the subject of any such 
Proceeding or otherwise. 

10.4.3 Buyer shall indemnify and hold hatmless Seller from and against any 
Indemnification Loss incurred by Seller resulting from any of the Assumed Liabilities described 
in Section 2.3 above: 

10.4.4 In the event that any party making a claim shall commence or file any lawsuit or 
proceeding (individually or collectively, a "Seller Proceeding") against Seller, which Seller 
Proceeding is reasonably likely result in any claim subject to indemnification of Seller under this 
Section 10.4, then Buyer shall either, at its option and within ten (10) Business Days after notice 
by Seller to Buyer of the fi ling or commencement of any such Seller Proceeding, promptly pay 
all amounts and otherwise take whatever commercially reasonable actions necessary to dismiss 
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the Seller Proceeding with prejudice; or undertake the defense thereof by counsel chosen by 
Buyer and approved by Seller (which approval shall not be unreasonably withheld or delayed), in 
which case (a) Buyer shall be obligated to contest and/or defend Seller against such Seller 
Proceeding, at Buyer's sole cost and expense, and shall keep Seller apprised of the current status 
of such Seller Proceeding at all times; (b) Buyer shall be liable to Seller for all reasonable costs, 
and expenses (including, without limitation, reasonable attorneys' fees, disbursements, and court 
costs in connection therewith) actually incurred by Seller in connection with such Seller 
Proceeding; (c) Seller shall cooperate in all reasonable respects with Buyer (at Buyer' s sole cost 
and expense) in the contest and/or defense of such Seller Proceeding; (d) Buyer shall promptly 
send to Seller copies of any material documents received by Buyer which relate to such Seller 
Proceeding; and (e) Seller (or its agent or representative) shall have the right but not the 
obligation to attend meetings and/or conference calls (including, without limitation, with such 
parties and the attorneys and/or representatives retained by Buyer and such parties) and to 
otherwise monitor any such Seller Proceedings. Nothing contained in the foregoing or elsewhere 
in this Agreement shall apply to, or otherwise cause Buyer to pay for, any costs or expenses, 
including attorneys' fees, incurred by Seller in connection with any cross-complaint or other 
Claims which may be brought by Seller with respect to the matters which are the subject of any 
such Seller Proceeding or otherwise. 

10.5 W AIYER OF CERTAIN DAMAGES. NOTWITHSTANDING ANYTHING TO THE 
CONTRARY IN THIS AGREEMENT OR UNDER APPLICABLE LAW, SELLER (FOR 
ITSELF AND ALL SELLER INDEMNITEES) AND BUYER (FOR ITSELF AND ALL 
BUYER INDEMNITEES) HEREBY UNCONDITIONALLY AND IRREVOCABLY WAIVE 
AND DISCLAIM ALL RIGHTS TO CLA1M OR SEEK ANY CONSEQUENTIAL, 
PUNJTIVE, EXEMPLARY, STATUTORY OR TREBLE DAMAGES AND ACKNOWLEDGE 
AND AGREE THAT THE RIGHTS AND REMEDIES IN THIS AGREEMENT WILL BE 
ADEQUATE IN ALL CIRCUMSTANCES FOR ANY CLAIMS THE PARTIES (OR ANY 
INDEMNITEE) MIGHT HA VE WITH RESPECT THERETO. 

I 0.6 Hold back. At Closing, Seller shall deposit with Escrow Agent an amount equal to Two 
Hundred Thousand Dollars ($200,000) (the "Holdback") to be retained in escrow for five (5) 
months following the Closing Date to secure payment and performance of Seller' s obligations 
which survive Closing (including, without limitation, the indemnification obligations set forth 
herein) pursuant to and in accordance with that certain Holdback Agreement between the Parties 
and Escrow Agent in the form attached hereto as Exhibit G; provided, however, unless Buyer 
elects in its sole and absolute discretion, the Holdback shall not be used to pay amounts prorated 
as an obligation of Seller under this Agreement or any other Retained Liability which exists as of 
the Closing. Seller's obligations under this Section I 0.6 shall survive the Closing. 

1 I. I Mutual Closing Conditions. 

ARTICLE XI 
CLOSING CONDITIONS 

I 1. 1. l Satisfaction of Mutual Closing Conditions. The respective obligations of Seller 
and Buyer to close the transaction contemplated by this Agreement are subject to the satisfaction, 
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at or prior to Closing, of the following conditions precedent (the "Mutual Closing 
Condition(s)''): 

(1) No litigation or other court action shall have been commenced 
seeking to obtain an injunction or other relief from such court to enjoin the consummation of the 
transaction described in this Agreement and no preliminary or permanent injunction or other 
order, decree or ruling shall have been issued by a court of competent jurisdiction or by any 
Governmental Authority, that would make illegal or invalid or otherwise prevent the 
consummation of the transactions described in this Agreement; and 

(2) No Applicable Law shall have been enacted that would make 
illegal or invalid or otherwise prevent the consummation of the transaction described in this 
Agreement. 

(3) Seller shall have obtained the Franchisors' consent to terminate the 
Franchise Agreements upon effectiveness of new Franchise Agreements in favor of Buyer, and 
Buyer shall have obtained Franchise Approval; provided, however, if Seller's te1mination of 
either of the Franchise Agreements is conditioned upon payment of a termination in excess of 
$50,000, then either Party may terminate this Agreement with written notice to the other, unless 
Buyer elects, at its sole discretion, to pay that portion of termination fee which exceeds $50,000; 
provided, further, however, if Seller elects to tenninate this Agreement as a result of such 
excessive termination fee, then Buyer shall receive a refund of the Earnest Money and Seller 
shall pay Buyer $50,000 to compensate Buyer for its costs and expenses incu1Ted in connection 
with its due diligence undertaken with respect to this Agreement. 

11. l.2 Failure of Mutual C losing Condition. If any Mutual Closing Condition(s) is/are 
not satisfied at Closing, then each Party to this Agreement shall have the right to: 

(1) Terminate this Agreement by providing written notice thereof to 
the other Party, subject to the provisions of Section 14.19 hereof; or 

(2) Waive, in writing, any such Mutual Closing Condition(s) at or 
prior to Closing and proceed to Closing, if possible, without abatement of the amount of the 
P urchase Price. 

If either Party terminates this Agreement pursuant to this Section 1 I. 1, the terminating 
party shall provide written notice to Escrow Agent and the other Party directing Escrow Agent to 
disbw-se the Earnest Money to Buyer, no later than two (2) Business Days after the termination. 

11.2 Buyer Closing Conditions. 

11.2.1 Satisfaction of Buyer Closing Conditions. ln addition to the Mutual Closing 
Conditions, Buyer's obligation to close the transaction contemplated by this Agreement is 
subject to the satisfaction, at or prior to Closing, of the following conditions precedent (the 
"Buyer Closing Condition(s)"): 

(1) All Seller Closing Deliveries shall have been delivered to Buyer or 
deposited with Escrow Agent in the Closing Escrow to be delivered to Buyer at Closing; 
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(2) The representations or warranties of Seller in this Agreement (as 
qualified by any schedules to this Agreement and any amendments or supplements to such 
schedules) shall be true and cotTect in all material respects as of the Closing; 

(3) The covenants and obligations of Seller in this Agreement shall 
have been performed in all material respects; 

(4) Buyer shall have received all licenses and permits (including the 
Liquor License) from the applicable Governmental Authorities necessary for Buyer to own the 
Property and operate the Business after C losing; provided, such conditions shall be deemed 
satisfied if the Liquor License is the subject of the Beverage Services Agreement in accordance 
with Section 7.3; 

(5) The Title Company shall be committed to the Title Policy in 
accordance with Section 4.3.4 hereof; 

(6) Seller shall have caused the temlination of the Management 
Agreement, and Manager shall have agreed to do the following within the time frame set forth 
below: (i) peacefully vacate and surrender the Hotel to Buyer on the Closing Date to effectuate a 
smooth transition of management of the Hotel to Buyer or its designee and so as to minimize any 
potential disturbance of residents of the Hotel and Hotel guests; (ii) assign and transfer to Buyer, 
subject to applicable law, all books and records maintained by Manager pursuant to the tem1s of 
the Management Agreement (except for any books and records that constitute Manager's 
proprietary infonnation) and turnover to Buyer all other files and correspondence pertaining to 
the ownership or operation of the Hotel in the possession of Manager; (iii) provide Buyer with 
written notice of all business confirmed for the Hotel from and after the Closing Date; (iv) within 
3 Business Days after Closing, facilitate the orderly transfer of all records and data contained in 
any software maintained by Manager (to the extent such software is being removed from the 
Hotel); and (v) within 15 days after Closing (A) prepare and file all necessary local and federal 
returns, including 1099s; and (B) provide written confirmation of payment of all final local, state 
and federal taxes that are due for the period of time prior to Closing; 

(7) There shall be no Seller Defaults hereunder; 

(8) The Existing Financing shall have been paid in full and fully 
satisfied, and Seller shall have provided Buyer with evidence satisfactory Buyer in Buyer' s sole 
and absolute discretion that all liens have been satisfied and removed as a matter of record. 

11 .2.2 Failure of Buyer Closing Condition. lf any Mutual Closing Condition(s) or Buyer 
Closing Condition(s) is/are not satisfied at Closing, then Buyer shall have the right to: 

( 1) Terminate this Agreement by providing written notice thereof to 
Escrow Agent and Seller, subject to the provisions of Section 14.19 hereof; or 

(2) Waive, in writing, any such Mutual Closing Condition(s) and/or 
Buyer Closing Condition(s) at or prior to Closing and proceed to Closing, if possible, without 
abatement of the amount of the Purchase Price. 
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If Buyer terminates this Agreement pursuant to this Section 11 .2.2, Buyer shall provide 
written notice to Escrow Agent and Seller directing Escrow Agent to disburse the Earnest Money 
to Buyer, no later than two (2) Business Days after the termination. If any of Buyer's Closing 
Conditions are not fulfilled prior to or on the Closing Date by reason of a breach of this 
Agreement by Seller, Buyer shall be entitled to exercise its rights and remedies under Section 
10.2. 

11 .3 Seller Closing Conditions. 

11 .3. 1 Satisfaction of Seller Closing Conditions. In addition to the Mutual Closing 
Conditions, Seller' s obligation to close the transactions contemplated in this Agreement, is 
subject to the satisfaction, at or prior to Closing, of the following conditions precedent (the 
"Seller Closing Condition(s)"): 

(1) Buyer shall have paid to Seller or deposited with Escrow Agent the 
Purchase Price for the Prope1ty, as adjusted pursuant to Section 3. 1 hereof; 

(2) All Buyer Closing Deliveries shall have been delivered to Seller or 
deposited with Escrow Agent in the Closing Escrow to be delivered to Seller at Closing; 

(3) The representations or warranties of Buyer in this Agreement (as 
qualified by any schedules to this Agreement and any amendments or supplements to such 
schedules) shall be true and correct; 

(4) Buyer shall have delivered to Seller the insurance certificate 
required under the Beverage Services Agreement; 

(5) The covenants and obligations of Buyer in this Agreement shall 
have been performed in all material respects. 

11 .3.2 Failure of Seller Closing Condition. Except as expressly provided in Section 8.4, 
if any Mutual Closing Condition(s) and/or Seller Closing Condition(s) is/are not satisfied at 
Closing, then Seller shall have the right to: 

(I) Terminate this Agreement by providing written notice thereof to 
Escrow Agent and Buyer in which case, the patt ies hereto shall have no further rights or 
obligations under this Agreement except those which expressly survive termination of this 
Agreement in accordance with the terms hereof; or 

(2) Waive, in writing, any such Mutual Closing Condition(s) and/or 
Seller Closing Condition(s) at or prior to Closing and proceed to Closing, if possible, without 
abatement of the amount of the Purchase Price. 

If Seller terminates this Agreement pursuant to this Section 12.3.2, Seller shall provide 
written notice to Escrow Agent and Buyer directing Escrow Agent to disburse the Earnest 
Money to Seller, no later than two (2) Business Days after the termination. 
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ARTICLEXJI 
CLOSING 

12.1 Closing Date. The settlement on the Property pursuant to this Agreement (the "Closing") 
shall occur, if at all, on or before the date (the "Closing Date") that is approximately Forty-five 
(45) days (or Fifty (50) days in the event Buyer obtains financing from Seller' s lender(s)) 
following the expiration of the Inspection Period, subject to the terms and conditions of this 
Agreement, provided, however, that Seller shall be responsible to determine the exact Closing 
Date and advising Buyer within 5 days prior notice (which such Closing Date shall be as close to 
45 or 50 days, as applicable, after the expiration of the Inspection Period as is reasonable 
practicable in order to effect a payoff of Seller' s SBA loan without incurring any additional 
interest, termination fee or penalty; further, provided, however, that if the Franchise Approval 
has not occun-ed prior to the then scheduled Closing Date or if Buyer has not yet obtained 
financing approval prior to the then scheduled Closing Date, Buyer shall have the right to 
postpone the Closing for two (2) periods, the first period for twenty (20) days and the second 
period for fifteen (15) days, by providing written notice to Seller no later than three (3) Business 
Days prior to the then scheduled date for the Closing, as may be extended, in order to provide 
Buyer additional time to obtain the Franchise Approval or financing approval. In the event of 
any such extension of the Closing Date based on the immediately preceding sentence, then Buyer 
shall pay to Seller, at Closing, in addition to and above the Purchase Price, all applicable loan 
interest owing to or based on the SBA loan, which result from the Closing not occurring on the 
originally scheduled Closing Date (as selected by Seller). Notwithstanding the rights of Buyer to 
extend the Closing set forth above, in no event shall Buyer have the right to extend the Closing 
pursuant thereto for more than a total of 40 days. 

12.2 Closing Escrow. Closing shall take place pursuant to the terms of this Agreement, 
including, but not limited to this Article XII and Article XV and administered and coordinated by 
Escrow Agent (the "Closing Escrow"), pursuant to which (a) the Cash Consideration, which 
shall be paid by Buyer to Seller pursuant to Section 3.3 hereof, shall be deposited with Escrow 
Agent; (b) all of the documents required to be delivered by Seller and Buyer at any Closing 
pursuant to this Agreement shall be deposited with Escrow Agent; (c) at Closing, the Purchase 
Price, as adjusted pursuant to Section 3.1 hereof, shall be disbursed to Seller; and (d) the 
documents deposited into the Closing Escrow shall be recorded in the appropriate jurisdiction or 
otherwise delivered to Seller and Buyer, as the case may be. 

12.3 Closing Deliveries. 

12.3.1 Seller' s Deliveries. At Closing, Seller shall deliver or cause to be delivered to 
Buyer, or deposited with Escrow Agent in the Closing Escrow to be recorded or delivered to 
Buyer, as appropriate, all of the (a) docwnents set f01th in this Section 12.3. l, each of which 
shall have been duly executed and acknowledged (if required), by Seller, and (b) other items set 
forth in this Section 12.3.1 (the "Seller Closing Deliveries"), as follows: 
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(3) Two (2) originals of the As-ls Bill of Sale; 

(4) Two (2) originals of the Assignment and Assumption of Leases, 
Contracts and Licenses and Pe1mits; 

(5) Two (2) originals of the Beverages Services Agreement; 

(6) Two (2) originals of that certain revenue declaration as may be 
required by any state, county or municipality in which the Hotel is located for recording any of 
the deeds and/or assignments contemplated herein, together with evidence that any transfer tax 
required by same has been duly paid or will be duly paid by the Party required to do so pursuant 
by the terms of the ordinance, law or statue governing same, duly executed and completed by 
Seller; 

(7) Two (2) originals of the FlRPT A affidavit in the form set forth in 
the regulations under Section 1445 of the Code; 

(8) One (I) original of the Final Closing Statement prepared pursuant 
to Section 8.1 hereof; 

(9) Seller's share of funds necessary to comply with its obligations set 
forth in Section 8.4. l hereto; 

(10) A certificate or registration of title for any owned vehicle or other 
FF&E included in the Property which requires such certification or registration, duly executed by 
Seller, conveying such vehicle to Buyer; 

( 11) Written agreements between Seller and Franchisor/Manager of the 
Hotel terminating the Franchise Agreement/Management Agreement; 

( 12) A certificate from each applicable state or local Governmental 
Authority stating that all sales taxes, unemployment taxes, occupancy taxes and other similar 
taxes due and payable with respect to the Hotel have been paid through the date of the issuance 
of such ce1tificate, and, if any such taxes have not been paid, the amount due and payable as of 
the date of issuance of the certificate; provided, if such certificates are not available, Buyer shall 
accept Seller's affidavit in lieu thereof; 

(13) Evidence in form reasonably acceptable to Buyer that Seller has 
complied with applicable bulk sales laws (if any) in effect under Applicable Laws; 

(14) To the extent not previously delivered to Buyer, all originals (or 
certified copies if originals are not available) of the Contracts, Licenses and Permits, Books and 
Records, all keys, lock combinations or codes to all doors to, all rooms and other secured areas at 
the Hotel, all passwords used in the operation of the Hotel, including, but not limited to, those 
needed to change, update or otherwise revise e-mail accounts, websites or domains to be 
conveyed to Buyer pursuant to the terms of this Agreement; and 
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( I 5) Such other documents and instruments as may be reasonably 
requested by Buyer in order to consummate the transactions described in this Agreement. 

12.3 .2 Buyer' s Deliveries. At Closing, Buyer shall deliver or cause to be delivered to 
Seller, or deposited with Escrow Agent in the Closing Escrow to be delivered to Seller, all of the 
(a) docwnents set fo1th in this Section 12.3 .2, each of which shall have been duly executed by 
Buyer and acknowledged (if required); and (b) other items set fo1th in this Section 12.3.2 (the 
"Buyer Closing Deliveries"), as follows: 

( I) The Purchase Price, as adjusted pursuant to Section 3. 1 hereof, to 
be paid by Buyer for the Property; 

(2) Two (2) original counterparts of each of the documents and 
instruments to be delivered by Seller under Section 12.3 .1 hereof which require execution by 
Buyer; 

(3) Two (2) originals of that certain ALTA statement, gap undertaking 
and such fmther instruments of conveyance, assignments, approvals, waivers, consents, 
confirmations, releases, and other documents as may be reasonably necessary to effectuate the 
sale and transfer of all title, ownership, and possessory rights in and to the Property to Buyer, and 
to otherwise consummate and evidence the capacity and authority of Seller to consummate the 
transactions contemplated herein, in each case duly executed by Seller; provided, however, the 
foregoing shall not impose any additional liability or obligation on the part of Seller not 
otherwise contemplated by the tenns of this Agreement; 

(4) Such documents and instrUT11ents that are required to be executed 
and delivered by Buyer under the Franchise Agreement for the Property, including, without 
limitation, any guarantees and reservations agreements; and 

(5) Such other documents and instruments as may be reasonably 
requested by the Title Company in order to consummate the transactions described in this 
Agreement each in the form approved by Buyer in Buyer' s reasonable discretion. 

12.4 Possession. Seller shall deliver possession of the Real Property, subject to the Permitted 
Exceptions, and the tangible Personal Property, to Buyer, upon completion of the Closing. 

ARTICLE XIII 
RISK OF LOSS 

13. I Condemnation. If, prior to Closing, an action for condemnation or similar taking is 
commenced or threatened with respect to any portion of the Hotel (including the application Real 
Property therewith), and (i) such action would not, if consummated, constitute a Material Taking 
of the Hotel, then Buyer shall remain obligated to close hereunder without a reduction to the 
Purchase Price but all condemnation proceeds and other awards ( other than proceeds and awards 
not awarded to Seller or its Affi liates) shall be paid to Buyer; or (ii) such action would, if 
consummated, constitute a Material Taking of the Hotel, then either Party, within 
five (5) Business Days of discovery of the action or threatened action regarding such Material 
Taking, may elect to terminate this Agreement by delivery of written notice to the other Party 
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whereupon Escrow shall immediately return the Earnest Money (including all interest thereon) to 
Buyer; provided, however, if Buyer and Seller elect not to so terminate this Agreement, then the 
transactions contemplated hereby shall be closed without a reduction in the Purchase Price, but 
all condemnation proceeds and other awards ( other than proceeds and awards not awarded to 
Seller or its Affiliates) shall be paid to Buyer. 

13.2 Casualty. If, prior to Closing, any of the Improvements of the Hotel is damaged or 
destroyed (i) but such damage does not constitute Material Damage, then Buyer shall remain 
obligated to close hereunder with a reduction in the Purchase Price and any insurance proceeds 
and other awards (other than proceeds and awards not owned by Seller or its Affiliates) shall be 
paid to Buyer, and Seller shall have paid any deductible; or (ii) and such damage does constitute 
Material Damage, then either Party, within five (5) Business Days of discovery of the events 
constituting Material Damage may elect to terminate this by delivery of written notice to the 
other Party whereupon Escrow shall immediately return the Earnest Money (including all interest 
thereon) to Buyer; provided, however, if Buyer and Seller elect not to so terminate this 
Agreement, then the transactions contemplated hereby shall be closed without a reduction in the 
Purchase Price, but Seller shall pay any deductible and any insurance proceeds and other awards 
(other than proceeds and awards not owned by Seller or its Affiliates) shall be paid to Buyer. 

ARTICLE XIV 
MISCELLANEOUS PROVISIONS 

14.1 Time is of the Essence. Time is of the essence of this Agreement; provided, however, 
that notwithstanding anything to the contrary in this Agreement, if the time period for the 
performance of any covenant or obligation, satisfaction of any condition or delivery of any 
Notice or item required under this Agreement shall expire on a day other than a Business Day, 
such time period shall be extended automatically to the next Business Day. 

14.2 Real Estate Commission. The payment of any brokerage fees or commissions shall be 
payable solely to the Broker and will be the sole responsibility of Seller, pursuant to a separate 
agreement. If any other person shall assert a claim to a finder's fee, brokerage commission or 
other compensation on account of alleged employment as a finder or broker or performance of 
services as a finder or broker in connection with this Agreement, the Party under-whom the 
finder or broker is claiming shall indemnify and hold the other Party hannless for, from and 
against any such claim and all costs, expenses and liabilities incurred in connection with such 
c laim or any action or proceeding brought on such claim, including, but not limited to, counsel 
and witness fees and court costs in defending against such claim. 

14.3 Survival. Except as otherwise set forth in this Agreement, all representations, warranties 
and unperformed covenants of each Party made herein shall survive the Closing, or earlier 
tetmination of this Agreement for a period of twelve ( I 2) calendar months from and after 
Closing. 

14.4 Entire Agreement. This Agreement contains the entire agreement and understanding 
between the Parties with respect to the transactions contemplated hereby, and supersedes all 
previous agreements, negotiations, representations, and understandings (written or oral) with 

5104544-5 41 

JTB 01302 

Case 4:18-cr-00076-RH-EMT   Document 440-13   Filed 08/13/21   Page 66 of 149



respect thereto, and may not be modified or amended except in writing executed by the Pa,ties to 
be bound thereby. 

14.5 Notices. 

14.5.1 All notices to be given hereunder shall be personally delivered or sent by express 
or overnight mail or courier, by certjfied mail, return receipt requested, with postage prepaid, or 
by facsimi le to the parties at the following addresses (or lo such other or further addresses as the 
Parties may hereafter designate by like notice similarly sent): 
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If to Seller: 

JT Burnette and Chad KittTell 
311 E. Jennings Street 
Tallahassee, FL 32301 

With a copy to: 
BERGER SINGERMAN LLP 
1450 Brickell Avenue 
Suite 1900 
Miami, FL 33131 
Attn: Marc Shuster 
Phone: 305-755-9500 
Fax: 305-714-4340 

If to Buyer: 

Mr. Darryl Schulte 
Schulte Hospitality Group, lnc. 
2120 High Wickham Place Suite #200 
Louisville, Kentucky 40245 

With a copy to: 
STITES & HARBISON PLLC 
400 West Market Street, Suite 1800, 
Louisville, KY 40202-3352 
Attn: Jamie Lee Cox 
Fax: 502-779-8285 

14.5.2 All notices sent by express or overnight mail shall be deemed effectively given on 
the first Business Day next following the date of such mailing; notices sent by certified mail shall 
be deemed received on the third Business Day after mailing. All notices personally delivered 
shall be deemed effectively given on the date of such delivery. All notices delivered by 
facsimile shall be deemed effectively given on the date of such transmission, provided a copy of 
such notice, together with the confirmation of accepted transmission by the recipient, is delivered 
to the other Party on the next Business Day. The Parties shall be responsible for notifying each 
other of any change of address. 

14.5.3 The Parties and their respective counsel shall have the right to change their 
respective address and/or facsimi le number for the purposes of this Section 14.5 by providing a 
Notice of such change in address and/or facsimile number as required under this Section 14.5. 

14.5.4 The Parties agrees that the attorney for such Party shall have the authority to 
deliver Notices on such Party's behalf to the other Party hereto. 

14.6 GOVERNING LAW. THIS AGREEMENT SHALL BE GOVERNED BY THE LAWS 
OF THE STATE OF FLORIDA. 
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14. 7 No Recordation. Neither Buyer, any Affiliate of Buyer, nor any Person acting by or on 
behalf of Buyer, shall record this Agreement, or any memorandum or other notice of this 
Agreement, in any public records. Buyer hereby grants a power of attorney to Seller (which 
power is coupled with an interest and shall be in-evocable) to execute and record on behalf of 
Buyer a memorandum or other notice removing this Agreement or any memorandum or other 
notice of this Agreement from the public records, or evidencing the termination of this 
Agreement. 

14.8 Persons. This Agreement shall bind and inure to the benefit of the Parties hereto and 
their respective successors and permitted assigns. Neither Buyer nor Seller shall transfer, assign 
or otherwise convey any rights under this Agreement to another party; provided, however, Buyer 
shall have the right to transfer or assign thls Agreement (in whole or in pa11) and the rights and 
obligations hereunder to one or more subsidiaries, affiliates or related parties without the prior 
consent of Seller. 

14.9 Third Party Beneficiaries. This Agreement shall not confer any rights or remedies on any 
Person other than (a) the Parties and their respective successors and permitted assigns, and 
(b) any lndemnitee to the extent the Indemnitee is expressly provided any right of defense or 
indemnification in this Agreement. 

14. IO Severability. If any term or provision of this Agreement is held to be or rendered invalid 
or unenforceable at any time in any jurisdiction, such term or provision shall not affect the 
validity or enforceability of any other terms or provisions of this Agreement, or the validity or 
enforceability of such affected term or provision at any other time or in any other jurisdiction. 

14.11 JURISDICTION AND VENUE. ANY LITIGATION OR OTHER COURT 
PROCEEDING WITH RESPECT TO ANY MATTER ARISING FROM OR IN 
CONNECTION WITH THIS AGREEMENT SHALL BE CONDUCTED IN THE STATE OR 
FEDERAL COURTS LOCATED IN THE COUNTY OF LEON, FLORIDA AND SELLER 
(FOR ITSELF AND ALL SELLER INDEMNITEES), AND BUYER (FOR ITSELF AND ALL 
BUYER INDEMNITEES), HEREBY SUBMITS TO JURISDICTION AND CONSENT TO 
VENUE IN SUCH COURTS, AND WAIVE ANY DEFENSE BASED ON FORUM NON 
CONVENIENS. 

14.12 WAIVER OF TRIAL BY JURY. EACH PARTY HEREBY WAIVES ITS RIGHT TO 
A TRIAL BY JURY IN ANY LITIGATION OR OTHER COURT PROCEEDING WITH 
RESPECT TO ANY MATTER ARISING FROM OR IN CONNECTION WITH THIS 
AGREEMENT, OR IN ANY WAY CONNECTED WITH, OR RELATED TO, OR 
INCIDENTAL TO, THE DEALINGS OF THE PARTIES HERETO WITH RESPECT TO THIS 
AGREEMENT OR THE TRANSACTIONS RELATED HERETO OR THERETO, IN EACH 
CASE WHETHER NOW EXISTING OR HEREAFTER ARISING, AND IRRESPECTIVE OF 
WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE. TO THE EXTENT 
THEY MAY LEGALLY DO SO, BUYER AND SELLER HEREBY AGREE THAT ANY 
SUCH CLAIM, DEMAND, ACTION, CAUSE OF ACTION, OR PROCEEDING SHALL BE 
DECIDED BY A COURT TRIAL WITHOUT A JURY AND THAT ANY PARTY HERETO 
MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS SECTION 14.12 WITH 
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ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE OTHER PARTY OR 
PARTIES HERETO TO WAIVER OF !TS OR THEIR RIGHT TO TRIAL BY JURY. 

14.13 Exculpation. Buyer and Seller acknowledge and agree that Buyer and Seller shall look 
solely to the assets of Seller or Buyer (or Buyer's designee, post-Closing), respectively, for the 
enforcement of any claims against Seller or Buyer (or Buyer's designee), as the case may be, and 
the officers, directors, partners, members, shareholders, trustees, employees and agents of Seller 
or Buyer (or Buyer's designee) assume no personal liability for the liabilities and obligations 
entered into by Seller or Buyer, respectively, and its individual assets shall not be subject to any 
claims relating to such liabilities and obligations. 

14.14 Amendments. Waivers and Termination of Agreement. No amendment or modification 
to any terms or provisions of this Agreement, waiver of any covenant, obligation, breach or 
default under this Agreement or termination of this Agreement ( other than as expressly provided 
in this Agreement), shall be valid unless in writing and executed and delivered by each of the 
Parties. 

14.15 Counterparts. This Agreement may be executed in two (2) or more counterparts, each of 
which shall be deemed an original and all of which, together, shall constitute one and the same 
instrument. A Party may deliver executed signature pages to this Agreement by facsimi le 
transmission to any other Party, which facsimi le copy shall be deemed to be an original executed 
signature page. 

14.16 Incorporation of Recitals. Exhibits and Schedules. The recitals to this Agreement, and all 
schedules (as amended, modified and supplemented from time to time) refe1Ted to in this 
Agreement are incorporated herein by this reference and made a part of this Agreement. Any 
matter disclosed in any Schedule to th.is Agreement shall be deemed to be incorporated in all 
other schedules to this Agreement. 

14. 17 Rules of Construction. The following rules shall apply to the construction and 
interpretation of this Agreement: 

14. 17.1 Singular words shall connote the plural as well as the singular, and plural words 
shall connote the singular as well as the plural, and the masculine shall include the feminine and 
the neuter, as the context may require. 

14.17.2 All references in this Agreement to particular articles, sections, subsections or 
clauses (whether in upper or lower case) are references to articles, sections, subsections or 
clauses of this Agreement. All references in th.is Agreement to particular exhibits or schedules 
(whether in upper or lower case) are references to the exhibits and schedules attached to this 
Agreement, unless otherwise expressly stated or clearly apparent from the context of such 
reference. 

14.17.3 The headings in this Agreement are solely for convenience of reference and shall 
not constitute a part of this Agreement nor shall they affect its meaning, construction or effect. 

14.17.4 Each Party and its counsel have reviewed and revised (or requested revisions of) 
this Agreement and have patticipated in the preparation of this Agreement, and therefore any 
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rules of construction requiring that ambiguities are to be resolved against the Party which drafted 
the Agreement or any exhibits attached hereto shall not be applicable in the construction and 
interpretation of this Agreement or any exhibits attached hereto. 

14.17.5 The terms "hereby," "hereof," "hereto," "herein," "hereunder" and any 
similar tem1s shall refer to this Agreement, and not solely to the provision in which such term is 
used. 

14. 17.6 The terms "include," "including" and similar terms shall be construed as if 
followed by the phrase "without limitation." 

14.17.7 The term "sole discretion" with respect to any determination to be made a Party 
under this Agreement shall mean the sole and absolute discretion of the Party, without regard to 
any standard of reasonableness or other standard by which the determination of the Party might 
be challenged . 

14.18 Prevailing Party. If any litigation or other court action, arbitration or similar adjudicatory 
proceeding is commenced by any Party to enforce its rights under this Agreement against any 
other Party, all fees, costs and expenses, including, without limitation, reasonable attorneys fees 
and court costs, incurred by the prevailing Party in such litigation, action, arbitration or 
proceeding shall be reimbursed by the losing Party; provided, that if a Party to such litigation, 
action, arbitration or proceeding prevails in part, and loses in part, the court, arbitrator or other 
adjudicator presiding over such litigation, action, arbitration or proceeding shall award a 
reimbursement of the fees, costs and expenses incurred by the Party on an equitable basis. This 
Section 14.18 shall survive the Closing as well as the termination of this Agreement. 

14. 19 Termination Provisions. In connection with the rights that Buyer has to terminate this 
Agreement pursuant to the terms and conditions of this Agreement, (i) the parties hereto shall 
have no further rights or obligations under this Agreement except those which expressly survive 
termination of this Agreement in accordance with the terms hereof and (ii) the Earnest Money 
shall be promptly returned to Buyer. 

ARTICLE XV 
GENERAL ESCROW PROVISIONS 

15 .1 Genera l Escrow Provisions. The obligations and rights of the Escrow Agent under this 
Agreement shall be subject to the following terms and conditions: 

15.1. l Duties. The duties and obligations of Escrow Agent shall be determined solely by 
the express provisions of this Agreement and no implied duties or obligations sha ll be implied 
against Escrow Agent. Further, Escrow Agent shall be under no obligation to refer to any other 
document between or among Buyer and Seller referred to in or related to this Agreement, unless 
Escrow Agent is provided with a copy of such document and consents thereto in writing. 

15. 1.2 Liability of Escrow Agent. Escrow Agent shall not be liable to anyone by reason 
of performance of its duties hereunder, unless caused by or arising out of Escrow Agent 's actual 
and intentiona l misconduct, or gross negligence. 
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15. 1.3 Reliance by Escrow Agent. Escrow Agent shall be entitled to rely, and sha ll be 
protected in acting in reliance, upon any writing furnished to Escrow Agent by either Buyer or 
Seller and sha ll be entitled to treat as genuine, and as the document it purpor1s to be, any letter, 
paper or other document furni shed to Escrow Agent. Escrow Agent may rely on any affidavit of 
either Buyer or Seller or any other person as to the existence of any facts stated therein to be 
known by the affiant. 

15.1.4 Earnest Money. If Seller shall become entitled to retain or receive the Earnest 
Money or other amount paid under this Agreement, Escrow Agent shall pay the same to Seller 
together with all interest earned thereon and if Buyer shall become entitled to a return of the 
Earnest Money or other amount paid under this Agreement, Escrow Agent shall pay the san1e to 
Buyer together with all interest earned thereon (assuming Buyer provided Escrow Agent with a 
W-9 upon the Effective Date). If such disbursement is objected to in writing by Seller or Buyer 
prior to such disbursement, then Escrow Agent shall not make such disbursement until 
unanimously instructed in writing by Buyer and Seller, or is d irected to make such disbursement 
by a court of competent jurisdiction. 

15.1.5 Disputes. In the event of any disagreement between Buyer and Seller resulting in 
adverse claims and demands being made in connection with or against the funds he ld in escrow, 
Escrow Agent shall refuse to comply with the claims or demands of either party until such 
disagreement is finally resolved (i) by a court of competent j urisdiction (in proceedings which 
Escrow Agent or any other pa1ty may initiate, it being understood and agreed by Buyer and 
Seller that Escrow Agent has authority (but not the obligation) to initiate such proceedings), or 
(ii) by an arbitrator in the event that Buyer and Seller mutually and jointly determine to submit 
the dispute to arbitration pursuant to the rules of the American Arbitration Association, and in so 
doing Escrow Agent shall not be or become liable to a party, or (iii) by writte n settlement 
between Buyer and Seller. 

15. 1.6 Indemnification of Escrow Agent. Buyer and Seller each agree to jointly and 
severally indemnify and hold harmless Escrow Agent against any and all Liabilities in any way 
incurred by Escrow Agent (except to the extent arising from gross negligence, willful 
misconduct or intentiona l breach of this Agreement by Escrow Agent) in connection with or as a 
result of any disagreement between Buyer and Seller under this Agreement or otherwise incurred 
by Escrow Agent in any way on account of its role as Escrow Agent. 

15.1.7 Interpleader. Escrow Agent may pay the Earnest Money into a court of 
competent jurisdiction upon commencement by the Escrow Agent of an interpleader action in 
such court. The reasonable out-of-pocket costs and attorneys' fees of the Escrow Agent for such 
interpleader action shall be paid by the losing party in such interpleader action. 

15. 1.8 Reporting Person. Seller and Buyer hereby name the Title Company as ilie 
"Reporting Person" under Section 6045( e) of the Code. 

15. 1.9 Further Assurances. From time to time on and after the date hereof, Seller and 
Buyer shall deliver or cause to be delivered to Escrow Agent such further documents and 
instruments and shall do and cause to be done such further acts as Escrow Agent shall reasonably 
request (it being understood that Escrow Agent shall have no obligation to make any such 
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request) to can-y out more effectively the provisions and purposes of this Agreement, to evidence 
compliance herewith or to assure itself that it is protected in acting hereunder. 

I 5. 1.10 Resignation of Escrow Agent. Escrow Agent may resign at any time as Escrow 
Agent hereunder upon giving five (5) days ' prior written notice to that effect to both Seller and 
Buyer. Jn such event, the successor Escrow Agent shall be a nationally recognized title 
insurance company or other person acceptable to both Seller and Buyer. Such pa1ty that will no 
longer be serving as Escrow Agent shall deliver, against receipt, to such successor Escrow 
Agent, the Earnest Money held by such party, to be held by such successor Escrow Agent 
pursuant to the terms and provisions of this Agreement. If no such successor has been 
designated on or before such party ceases to be Escrow Agent hereunder, whether by resignation 
or otherwise, its obligations as Escrow Agent shall continue until such successor is appointed, 
provided, however, its sole obligation thereafter shall be to safely keep all monies then held by it 
and to deliver the same to the person, firm or corporation designated as its successor or until 
directed by a final order or judgment of a court of competent jurisdiction, whereupon Escrow 
Agent shall make disposition thereof in accordance with such order. If no successor Escrow 
Agent is designated and qualified within five (5) days after its resignation is effective, such pa1ty 
that will no longer be serving as Escrow Agent may apply to any court of competent jurisd iction 
for the appointment of a successor Escrow Agent. 

15. 1.11 Survival. The provisions of this Article XV shall survive the Closing or any 
termination of this Agreement. 
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IN WITNESS WHEREOF, each Patty has caused this Agreement to be executed and 
delivered in its name by a duly authorized officer or representative. 

5104544-5 

SELLER: 
Duval Partners, LLC, a Florida limited liability 

Entrecot, L.L.C., a Florida limited liability company 

By: __ .L../,-+-//4...-,,~ ~~=~-
Name:_/_.___/, f:!~~~l/-
Title: __ ~,d,.__,..,,•=..,..,.,ri""e ..... v= ____ _ 

415 Food & Beverage, LLC, a Florida limi ted liability 
company 

BUYER: 

Schulte Hospitality Group, Inc., an Illinois corporation 

By: _________ _ 
Name:. __________ _ 
Title: __________ _ 
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IN WITNESS WHEREOF, each Party has caused this Agreement to he executed and 
delivered in its name by a duly authorized officer or representative. 

5104544-5 

SELLER: 
Duval Partners, LLC, a Florida limited liability 
company 

By: ------------
Name: -----------
Title: ------------
Entrecot, L.L.C., a Florida limited liability company 

By: __________ _ 

Name: - ----------
Title: ------------

415 Food & Beverage, LLC, a Florida limited liability 
company 

By: ------------
Name: -----------
Title: ------------

BUYER: 

Inc., an Illinois corporation 
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JOINDER OF ESCROW AGENT 

For good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged by the parties, and intending to be legally bound hereby, Kensington Vanguard 

National Land Services, a Delaware corporation (the "Escrow Agent") hereby joins in this 

Agreement solely to acknowledge its agreement to be bound by the terms and conditions set 

fo1ih at Sections 3.2. 4.3, I 0. 1, 11.1.2, 11.2.2, 11.3.2, Article XIII and Article XV hereof. 

AGREED AND ACCEPTED THIS 

5104544-5 

DAY OF _ ____ , 2013 

ESCROW AGENT 

KENSINGTON VAN GUARD NATIONAL LAND 
SERVICES, a Delaware corporation 

By: _______ __ _ 

Name: -----------
Title: ------------
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EXHIBJT A 

"Accounts Receivable" means all amounts and sums from the Property which are not 
paid as of the Closing, including, without limitation, charges for the use or occupancy of any 
guest, conference or banquet rooms or other facilities at the Hotel, any restaurant, bar or banquet 
services, or any other goods or services provided by or on behalf of Seller at the Hotel, but 
expressly excluding all (a) credit card charges, checks and other instruments which have been 
reviewed by Seller as of the Cut-Off Time or which have been submitted for payment as of the 
Closing, and (b) items of income otherwise prorated pursuant to Section 8.2 hereof. 

"Advance Bookings" means all reservations and agreements made or entered into by 
Seller or Manager in the ordinary course of operating the Hotel through the Cut-Off Time for 
periods prior to or following the Cut-Off Time for hotel rooms or meeting rooms to be utilized 
after Closing, or for catering services or other hotel services to be provided after Closing, at or 
by the Hotel. 

"Affiliate" means, with respect to any Person, any other Person that, directly or indirectly 
(a) owns or controls fifty percent (50%) or more of the outstanding voting and/or equity interests 
of the Person~ or (b) controls, is controlled by or is under common control with, the Person. For 
the purposes of this definition, the term "Control" and its derivations means having the power, 
directly or indirectly, to direct the management, policies or general conduct of business of a 
Person, whether by the ownership of voting securities, contract or otherwise. 

"Agreement" has the meaning set forth in the Preamble. 

"Anti-Terrorism Laws" means Executive Order 13224 issued by the President of the 
United States, the USA PATRIOT Act, and all other Applicable Law addressing or in any way 
relating to terrorist acts and acts of war. 

"Applicable Law" means, with respect to any Person, any foreign or domestic federal, 
state, territorial or local law, statute, constitution, code, treaty, convention, administrative 
interpretation, common law, bylaw, restriction, regulation, ordinance, rule, order, injunction, 
judgment, doctrine, decree, approval, directive, decision, detennination, ruling, writ, assessment, 
award or arbitration award of a Governmenta l Authority enacted, adopted, promulgated, entered 
into, applied or imposed by, any Governmental Authority, stock exchange, board of fire 
underwriters and similar quasi-governmental authority having jurisdiction over such Person or 
any of such Person' s assets or businesses. 

"Assigned Operating Agreements" has the meaning set forth in Section 2. I .5 hereof. 

"Assignment and Assumption of Leases, Contracts and Licenses and Permits" means 
that certain Assignment and Assumption of Leases, Contracts and Licenses and Permits in the 
form of EXHIBIT F, assigning the Contracts and Licenses and Permits to Buyer, on the terms set 
forth therein. 

"Assumed Liabilities" has the meaning set forth in Section 2.3 hereof. 

Exhibit A-I 
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"Authorizations" means all licenses, permits and approvals required by any 
Governmental Authority or otherwise appropriate with respect to the construction, ownership, 
operation, leasing, maintenance, or use of the Property or any part thereof. 

"Beverage Services Agreement" has the meaning set fo1th in Section 7.3 hereof. 

"Bill of Sale" means the Bill of Sale in the form of EXHIBIT E, transferring (on an as-is, 
where-is basis) the FF&E, OS&E, IT System, F&B, Intellectual Property, Books and Records, 
Plans and Studies, Warranties, Bookings, Accounts Receivable and Causes of Action to Buyer, 
on the terms set forth therein. 

"Bookings" has the meaning set forth in Section 2. 1.13 hereof. 

"Books and Reco1·ds" has the meaning set forth in Section 2.1.12 hereof. 

"Broker(s)" shall mean Hunter Hotels, 300 Galleria Parkway, Suite 620, Atlanta, 
Georgia 30339. 

"Business" means the lodging business and all commercial activities related thereto 
conducted at the Hotel, including, without limitation (a) the rental of any guest, conference or 
banquet rooms or other facilities at the Hotel, (b) the operation of any restaurant, bar or banquet 
services at the Hotel, together with all other goods and services provided at the Hotel, (c) the 
rental of any commercial or retail space to tenants at the Hotel, if applicable, (d) the maintenance 
and repair of the Real Property and tangible Personal Property comprising a part of the Hotel, ( e) 
the employment of the Employees at the Hotel, and (f) the payment of Taxes for the Hotel. 

"Business Day" means any day other than a Saturday, Sunday or any federal legal 
holiday. 

"Buyer" has the meaning set forth in the Preamble. 

"Buyer Closing Conditions" has the meaning set forth in Section 11.2.1 hereof. 

"Buyer Closing Deliveries" has the meaning set forth in Section 12.3.2 hereof. 

"Buyer Documents" has the meaning set forth in Section 5.2.1 hereof. 

"Buyer Indemnitees" means Buyer and its Affiliates, and each of their respective 
shareholders, members, partners, trustees, beneficiaries, directors, officers and employees, and 
the successors, permitted assigns, legal · representatives, heirs and devisees of each of the 
foregoing. 

"Causes of Action" has the meaning set forth in Section 2. 1.16 hereof. 

"Cash Consideration" means that portion of the Purchase Price to be paid by Buyer to 
Seller, in the form of good and valid U.S. funds, at Closing. 

"Closing" or "Closing Date" has the meaning set forth in Section 12.1 hereof. 
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"Closing Certificate" means a closing certificate in the form of EXHIBIT D attached 
hereto, together with all exhibits thereto. 

"Closing Escrow" has the meaning set forth in Section 12.2 hereof. 

"COBRA" means the Consolidated Omnibus Budget Reconciliation Act of 1985, as 
amended. 

"Code" means the Internal Revenue Code of 1986, as amended from time to time, and 
any regulations, rulings and guidance issued by the Internal Revenue Service. 

"Contract" means, collectively, the Equipment Leases and the Assigned Operating 
Agreements. 

"Cut-Off Time" has the meaning set forth in Section 8.2 hereof. 

"Deed" means a deed of conveyance for the Real Property in the form of Exhibit ''I::l" 
hereto, subject to the Permitted Exceptions and Unpermitted Exceptions which are not the 
Unacceptable Exceptions. 

"Easements and Awards" has the meaning set forth in Section 2. 1.8 hereof 

"Earnest Money" has the meaning set forth in Section 3.2 hereof. 

"Effective Date" has the meaning set forth in the Preamble. 

"Encumbrances" has the meaning set forth in Section 4.3.3 hereof. 

"Employees": has the meaning set fo1t h in Section 2.5 hereof. 

"Environmental Laws" means any Applicable Laws which regulate the manufacture, 
generation, formulation, processing, use, treatment, handling, storage, disposal, distribution or 
transportation, or an actual or potential spill, leak, emission, discharge or re lease of any 
Hazardous Substances, pollution, contamination or radiation into any water, soil, sediment, air or 
other environmental media, including, without limitation, (i) the Comprehensive Environmental 
Response, Compensation and Liability Act, (ii) the Resource Conservation and Recovery Act, 
(iii) the Federal Water Pollution Control Act, (iv) the Toxic Substances Control Act, (v) the 
Clean Water Act, (vi) the Clean Air Act, and (vii) the Hazardous Materials Transportation Act, 
and similar state and local laws, as amended as of the time in question. 

"Equipment Leases" has the meaning set forth in Section 2. 1.1 0 hereof. 

"ERISA" shall mean the Employee Retirement Income Security Act of 1974, as 
amended and the rules and regulations thereunder. 

"Escrow Agent" has the meaning set forth in Section 3.2 hereof. 

"Excluded Causes of Action" has the meaning set forth in Section 2.1.1 6 hereof. 
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"Excluded Liabilities'" means any lien, encumbrance, liability or obligation of any 
nature whatsoever, whether fixed or contingent, recorded or unrecorded, known or unknown, 
with respect to: (a) indebtedness, obligations and guarantees not included within the definition of 
Assumed Liabilities, including, without limitation, all liquidated damages, lease payments and 
other amounts due and owing with respect to the Contracts and IT Systems; (b) any and all 
accounts payable or other trade payables not included within the definition of Assumed 
Liabilities; (c) Monetary Title Encumbrances that exist as of the Closing; (d) obligations or 
liabilities relating to acts or omissions of Seller or any of its Affiliates occurring prior to the 
Closing or relating to events occurring prior to the Closing; (e) tax, liabilities and obligations, 
including without limitation, all federal, state, local or special purpose district tax and 
withholding, liabilities and obligations of Seller or any of its Affiliates with respect to periods 
prior to the Closing; and any interest, additions to tax, loss of elections, fi nes or penalties thereon 
or with respect to returns filed or required to be filed in connection therewith including, without 
limitation, any recapture and including any amounts due of which may come due and owing 
under Mississippi law; (f) any liability arising from the termination, discharge, lay-off or other 
separation from employment of Seller's or any of its Affiliates' employees prior to or as a result 
of the Closing, except as otherwise set forth in this Agreement; (g) any liability or obligation 
arising as a result of any grievances or any unfair labor practice charges, any Equal Employment 
Opportunity Commission claims, wage and hour claims, and unemployment compensation 
claims, in each case for periods prior to or as a result of the Closing; (h) liability incmTed or 
accrued prior to the Closing for any workers' compensation premiums or claims pertaining to 
periods prior to the Closing or for any common law or statutory claim by an employee or any 
other person for any injury, occupational disease, aggravation of a previously existing injury or 
disease; (i) liabilities arising from any claims arising prior to the Closing, in connection with the 
violation of any Environmental Laws and any claims by third parties for personal injury or 
property damage arising out of events occun-ing prior to the Closing as a result of any violation 
of Environmental Laws; U) liabilities or obligations of Seller or its Affiliates for brokerage or 
other commissions relating to the transactions except as otherwise provided herein; (k) liabilities 
relating to or arising from any contracts between Seller and any of its Affiliates; (I) liabilities 
relating to or arising from post-retirement health care benefits owed or to be owed by Seller to its 
employees or former employees, as the case may be, for employment prior to the Closing; (m) 
liabilities under or in connection with any "welfare benefit plan," as such term is defined in 
Section 3(1) of ERISA, or "pension plan," as such term is defined in ERJSA Section 3(2), 
incurred or accrued prior to the Closing; (n) any other liabilities arising from Seller's or its 
Affiliates' employees' employment, whether imposed by operation of employment agreements 
or contracts, employee manuals or handbooks or personnel policies or otherwise, including, but 
not limited to, any wage claims, holiday, vacation, personal day and sick pay benefits, severance 
or layoff benefits, employee health (including claims for COBRA coverage), welfare and 
pension plan benefits, Section 401 (k) of the Code and profit sharing and bonus plan benefits, 
WARN obligations, pending grievances and/or arbitrations back pay and/or benefits, any other 
Taft-Hartley Fund benefits, pension fund withdrawal liability, workers' compensation liabilities, 
savings bonds and wage garnishments or assignments, union agency fees, union dues, 

1 Reuse to delete any employee related provision if Seller has no employees. 
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employment discrimination, wrongful termination or similar claims incuned or accrued before 
the Closing Date or as a result of the Closing; (o) any liability with respect to goods or services 
of the purchase of goods or services to the extent the goods were delivered at the Hotel or the 
services were rendered prior to or on the Closing Date; (p) any security and other deposits, 
advance or prepaid rents, and key money (including any interest thereon) not credited to Buyer 
pursuant to this Agreement and held by Seller from tenants of the Prope1ty with leases in effect 
as of the Closing Date; (q) any liability of obligation for Advance Bookings if any deposits 
related thereto are not credited to Buyer pursuant to this Agreement; (r) all liability for Seller's 
purchase money obligations whether structured as debt, lease or otherwise; (s) all liabilities of 
obligations for due bill contracts or other " trade-out" liabilities (unless Seller pays Buyer for the 
same at Closing); (t) any outstanding gift certificates, gift cards and other such items that allow 
third parties to use rooms and other items at no charge or at discounted rates that are not listed on 
Schedule 5.1. attached hereto and (u) any other Liability accruing with respect to the Business 
and/or operation of the Hotel prior to the Cut-Off Time that is not covered under (a) - (t) above. 

"Excluded IT System" has the meaning set forth in Section 2.2.4 hereof. 

"Excluded Property" has the meaning set forth in Section 2.2 hereof. 

"F &B" has the meaning set forth in Section 2. 1.4 hereof. 

"FF&E" has the meaning set forth in Section 2.1.3 hereof. 

"FinaJ Closing Statement" has the meaning set forth in Section 8.1 .2 hereof. 

"Franchise Agreement" means a license agreement between Franchisor and Buyer with 
respect, without limitation, to the branding and operation of the Hotel Unit or Shula's Restaurant. 

"Franchisor" means the licensor under any Franchise Agreement entered into by Buyer 
with respect to the Hotel. 

"Franchise Approval" has the meaning set forth in Section 4.8 hereof. 

"Franchise Approval Notice" has the meaning set forth in Section 4.8 hereof. 

"Function Revenues" has the meaning set forth in Section 8.2.9 hereof. 

"Governmental Authority" means any agencies, authorities, bodies, boards, 
commissions, courts, instrumentalities, legislatures and offices of any nature whatsoever of any 
federal, state, county, district, municipal, city, foreign or other political subdivision or quasi
governmental unit thereof, and private arbitration panels or dispute resolution makers, including, 
without limitation, any Person exercising executive, legislative, judicial, regulatory or 
administrative governmental powers or functions, in each case to the extent the same has 
jurisdiction over the Person or property in question. 

"Guest Ledger" means all charges accrued to the open accounts of any guests or 
customers at the Hotel as of the Cut-Off for the Hotel, the use or occupancy of any guest, 
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conference or banquet rooms or other facil ities at the Hotel, and any restaurant, bar or banquet 
services at or for the Hotel, or any other goods or services provided by or on behalf of Seller at 
the Hotel. 

"Hazardous Substances" means any substance, chemical, waste or material in excess of 
applicable law that also is or becomes regulated by any federal, state or local governmental 
authority because of its toxicity, infectiousness, radioactivity, explosiveness, ignitability, 
corrosiveness or reactivity, including, without limitation, asbestos or asbestos containing 
material, the group of compounds known as polychlorinated biphenyls, flammable explosives, 
oil, petroleum or any refined petroleum product, fungi or bacterial matter which reproduces 
through the release of spores or the splitting of cells, including, without limitation, mold, mildew 
and viruses, whether or not living. 

"Hold back" has the meaning set fo1th in Section 10.6 hereof. 

"Hotel" has the meaning set forth in the Recitals. 

"HoteJ Guest Data and Information" means all guest or customer profiles, contact 
information (e.g., addresses, phone numbers, facsimile numbers and email addresses), histories, 
preferences and any other guest or customer information in any database of Seller, whether 
obtained or derived by Seller from guests or customers of the Hotel. 

"Improvements" has the meaning set forth in Section 2. 1.2 hereof. 

"Indemnification Loss" means, with respect to any Indemnitee, any actual (and not 
contingent) liability, damage, loss, cost or expense, including, without limitation, reasonable 
attorneys' fees and expenses and court costs, incurred by the Indemnitee as a result of the act, 
omfasion or occurrence in question. 

"Indemnity Obligations" bas the meaning set f01th in Section I 0.4.1. 

"Independent Consideration" has the meaning set forth in Section 3.4 hereof. 

"Inspection Period" has the meaning set forth in Section 4. 1. 

"Intangible Personal Property" means Seller's right, title and interest (if any) in and to 
all intangible personal property owned or possessed by Seller and used in connection with the 
ownership or operation of the Property, including, without limitation, (a) Authorizations; 
(b) utility and development 1ights and privileges, general intangibles, books and records, plans 
and specifications and operating manuals pertaining to the Property; (c) any unpaid award for 
taking by condemnation or any damage to the Land by reason of a change of grade or location of 
or access to any street or highway; (d) the share of the Guest Ledger determined under Section 
8.3. 1 hereof; (e) Advance Bookings; (t) the right to use the customer lists of Seller, Manager and 
their Affiliates in connection with the operation of the Hotel (other than any such lists 
maintained with respect to other properties owned and/or managed by Seller and its Affiliates); 
(f) the right to use the Hotel ' s telephone numbers, post office boxes, web sites and e-mail 
addresses; (g) all Wananties; and (h) subject to the proration provisions in ARTICLE Vlll of this 
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Agreement, all prepaid assets related to the Property, including any marketing material for the 
Hotel, to the extent that any of the above are identified by Buyer during the Inspection Period as 
an asset to be acquired as part of the Property. 

"Intellectual Property" has the meaning set forth in Section 2.1.11 hereof. 

"Inventoried Baggage" has the meaning set forth in Section 9.2 hereof. 

"IT System" has the meaning set forth in Section 2. 1.1 4 hereof. 

"Knowledge" means (i) with respect Seller, the actual knowledge, without independent 
investigation, of Chad Kittrell and expressly excludes the knowledge of any other shareholder, 
partner, member, trustee, beneficiaty, director, officer, manager, employee, agent or 
representative of Seller; and (ii) with respect to Buyer, the actual knowledge, without 
independent investigation, of Darryl Schulte or Art Seppi, and expressly excludes the knowledge 
of any other shareholder, partner, member, trustee, beneficiary, director, officer, manager, 
employee, agent or representative of Buyer. For the purposes of this definition, the term "actual 
knowledge" means, with respect to any person, the conscious awareness of such person at the 
time in question, and expressly excludes any constructive or implied knowledge of such person. 

"Land" has the meaning set forth in Section 2.1.1 hereof. 

"Liabilities" means any liabilities, obligations, damages, losses, costs and expenses of 
any kind or nature whatsoever, whether accrued or un-accrued, actual or contingent, known or 
unknown, foreseen or unforeseen, and um-elated to a breach of a Seller representation, warranty 
or covenant contained herein. 

"Licenses and Permits" has the meaning set forth in Section 2.1.9 hereof. 

"Liquor License" means the Licenses and Pennits or the issuance of new licenses and 
permits required for the sale and service of alcoholic beverages at the Property. 

"Management Company" means Hunter & Harp, LLC. 

"Manager" means any management company, including Management Company, 
engaged by Seller to manage the Hotel. 

"Management Agreement" means that certain Management Agreement by and between 
Management Company and Seller, which Management Agreement has not been formalized into 
a formal written agreement. 

"Material Adverse Effect" means a monetary loss to Buyer equal to or greater than two 
percent (2%) of the Purchase Price hereunder. 

"Material Contract" means any Contract requiring aggregate annual payments in excess 
of TWENTY FIVE THOUSAND DOLLARS ($25,000) for any year during the term of the 
Contract after the Closing. 
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"Material Damage" means damage that is reasonably estimated to cost in excess of Two 
Hundred Thousand Dollars ($200,000) in the aggregate to repair. 

"Material Taking" means the permanent taking, or temporary taking of such portion of 
the Real Property (or access thereto) that includes any portion of the Hotel, or results in a taking 
of any of the portion of the Land that is reasonably likely to interfere in a material manner in the 
operation of the Hotel. 

"Monetary Title Encumbrances" means any title encumbrances affecting the Hotel 
which are comprised of delinquent taxes or mortgages, deeds of trust, security agreements, or 
other similar liens or charges in a fixed sum ( or capable of computation as a fixed sum) securing 
indebtedness or obligations which were created or expressly assumed by Seller. 

"Mutual Closing Conditions" has the meaning set forth in Section 11.1.1 hereof. 

"Operating Agreements" means all maintenance, repair, improvement, service and 
supply contracts, booking and reservation agreements, credit card service agreements, and all 
other agreements for goods or services which are held by or on behalf of Seller in connection 
with the Business, other than the Equipment Leases and Licenses and Permits, together with all 
deposits made or held by or on behalf of Seller thereunder. 

"Ordinary Course of Business" means the ordinary course of business consistent with 
Seller's past custom and practice for the Business for the time and season in question, and taking 
into account the facts and circumstances in existence from time to time. 

"OS&E" has the meaning set forth in Section 2. 1.3 hereof. 

"Party(ies)" has the meaning set forth in the Preamble. 

"Permitted Exception" has the meaning set forth in Section Error! Reference source 
not found. hereof. 

"Person" means any natural person, corporation, general or limited partnership, limited 
liability company, association, joint venture, trust, estate, Governmental Authority or other legal 
entity, in each case whether in its own or a representative capacity. 

"Personal Property" has the meaning set forih in Section 2.1.3 hereof. 

"PIP" has the meaning set forth in Section 5.1 .22 hereof. 

"Plans and Studies" has the meaning set fo11h in Section 2.1. 7 hereof. 

"Preliminary Closing Statement" has the meaning set fo11h in Section 8.1.1 hereof. 

"Proceeding" has the meaning set forth in Section 10.4.2. 

"Pro Forma Title Policy" has the meaning set forth in Section Error! Reference source 
not found. hereof. 
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hereof. 

"Property" has the meaning set forth in Section 2. 1 hereof. 

"Property Information Materials" has the meaning set forth in Section 4.6 hereof. 

"Prorations" has the meaning set forth in Section 8.2 hereof. 

"Purchase Price" has the meaning set forth in Section 3.1 hereof. 

"Real Property" has the meaning set forth in Section 2. 1.2 hereof. 

"Representations and Warranties" has the meaning set forth in Section 10.4.1 (b). 

"Requested Property Information Materials" has the meaning set forth in Section 4.6 

"Seller" has the meaning set forth in the Preamble. 

"Seller Closing Conditions" has the meaning set forth in Section 11.3.1 hereof. 

"Seller Closing Deliveries" has the meaning set forth in Section 12.3. l hereof. 

"Seller Documents" has the meaning set forth in Section 5.1.1 hereof. 

"Seller Due Diligence Materials" has the meaning set forth in Section 4.6 hereof. 

"Seller Franchise Documents" has the meaning set forth in Section 4.8 hereof. 

"Seller lndemnitees" means Seller and its Affiliates, and each of its respective 
shareholders, members, partners, trustees, beneficiaries, directors, officers and employees, and 
the successors, permitted assigns, legal representatives, heirs and devisees of each of the 
foregoing. 

"Seller's Possession" means in the physical possession and/or control of Seller or any 
party over which Seller has control; provided, however, that any reference in this Agreement to 
Seller's Possession of any documents or materials expressly excludes the possession of any 
documents or materials that (a) are legally privileged or constitute attorney work product; (b) are 
subject to a confidentiality agreement or to Applicable Law prohibiting their disclosure by 
Seller; or (c) constitute confidential internal assessments, repo1ts, studies, memoranda, notes or 
other co1Tespondence prepared by or on behalf of any officer or employee of Seller. 

"Survey" has the meaning set fo1th in Section 4.3.2 

"Survey Defect" has the meaning set forth in Section Error! Reference source not 
found. hereof. 

"Tax" or "Taxes" means any federal , state, local or fore ign, real property, personal 
property, sales, use, room, occupancy, ad valorem or similar taxes, assessments, levies, charges 
or fees imposed by any Governmental Authority on Seller with respect to the Property or the 
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Business, but expressly excluding any (a) interest, penalty or fine with respect thereto; 
(b) federal, state, local or foreign income, capital gain, gross receipts, capital stock, franchise, 
profits, estate, gift or generation skipping tax; or (c) transfer, documentary stamp, recording or 
similar tax, levy, charge or fee incurred with respect to the transactions described in this 
Agreement. 

"Termination Notice" has the meaning set forth in Section 4.7. 

"Third-Party Claim" means, individually and collectively: (a) with respect to Seller 
Indemnitees, any claim, demand, lawsuit, arbitration or other legal or administrative action or 
proceeding against Seller lndemnitee by any Person which is not Buyer or an Affiliate of Buyer; 
and (b) with respect to any Buyer Indemnitee, any claim, demand, lawsuit, arbitration or other 
legal or administrative action or proceeding against Buyer Indemnitee by any Person which is 
not Seller or an Affiliate of Seller. 

"Title and Survey Review Period" has the meaning set forth in Section Error! 
Reference source not found. hereof. 

"Title and Survey Side Letter" has the meaning set forth in Section Error! Reference 
source not found. hereof. 

5104544-5 

"Title Commitment" has the meaning set forth in Section 4.3. 1 hereof. 

"Title Company" has the meaning set forth in Section 3.2 hereof. 

"Title Exceptions" has the meaning set forth in Section 4.3.3(c) hereof. 

"Title Policy" has the meaning set forth in Section Error! Reference source not found. 

"Trade Payables" has the meaning set forth in Section 8.2.8 hereof. 

"Unopened F&B" has the meaning set forth in Section 8.2.8 hereof. 

"Unopened F&B Cost" has the meaning set forth in Section 8.2.8 hereof. 

"Unopened F&B Statement" has the meaning set forth in Section 8.2.8 hereof. 

"Unpermitted Exceptions" has the meaning set fo1th in Section 4.3.3(a) hereof. 

"Vouchers" has the meaning set forth in Section 5. 1.36 hereof. 

"Warranties" has the meaning set forth in Section 2.1.6 hereof. 
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EXHIBITB 

LEGAL DESCRIPTION OF LAND 

Parcel A 

Condominium Parcels I, 2B, 2C, 3, 4, 5, 6, 7 and 8 of DUVAL CENTRE, a Condominium, 
according to the Declaration of Condominium thereof recorded in Official Records Book 4030, 
page 374 of the public records of Leon County, Florida. 

Parcel B 

Condominium Parcel 2A of DUY AL CENTRE, a Condominium, according to the Declaration of 
Condominium thereof recorded in Official Records Book 4030, page 374 of the public records of 
Leon County, Florida. 

Parcel C 

Condominium Parcel 9 of DUVAL CENTRE, a Condominium, according to the Declaration of 
Condominium thereof recorded in Official Records Book 4030, page 374 of the public records of 
Leon County, Florida. 
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EXHTBITC 

Interim Beverage Services Agreement 

[TO BE NEGOTIATED PRIOR TO CLOSING) 
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EXHIBITD 

FORM OF CLOSING CERTIFICATE 

THIS SELLER CLOSING CERTIFICATE (this "Certificate") is made by 
_________________ (the "Seller"), pursuant to that certain Agreement 
dated as of _______ (the "Agreement") by and among Seller and 

(the "Buyer"). All capitalized terms used, but not 
defined, in this Certificate shall have the meaning set forth in the Agreement. 

Seller hereby states and certifies to Buyer that: 

(a) Attached hereto as EXHIBIT A is a true and complete copy of the authorizing resolutions 
for Seller, which resolutions authorize such applicable Seller' s execution and delivery of the 
Agreement and the consummation of the transaction contemplated therein, and such resolutions 
have not been amended, modified or rescinded since the date of adoption and are in full force 
and effect as of the date of this Ce1tificate. 

(b) The representations and wan anties of Seller under the Agreement are true and 
correct as of the date of this Certificate (or as of such other date to which such representation or 
warranty expressly is made). 

(c) Seller has performed each of its covenants and obligations under the Agreement, 
in all material respects, as of the date of this Certificate. 

[remainder of page intentionally lefi blank; signatures on following pages] 
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IN WITNESS WHEREOF, Seller has caused this Certificate to be executed and delivered 
in its name by a duly authorized officer or representative as of this _ day of ____ _ 
2013. 

SELLER: 

By: ______ _ _ _ _ 
Name: ----- - -----
Title: ------------

By: ___ ______ _ 

Name: -----------
Title: ------------

Exhibit D-2 

5104544-S 

JTB 01326 

Case 4:18-cr-00076-RH-EMT   Document 440-13   Filed 08/13/21   Page 90 of 149



EXHIBIT E 

FORM OF BILL OF SALE 

[TO BE NEGOTIATED PRIOR TO CLOSING] 
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EXHIBIT F 

I.TO BE NEGOTIATED PRIOR TO CLOSING] 
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5104544-5 

EXHIBIT "G" 

FORM OF HOLD BACK ESCROW AGREEMENT 

ITO BE NEGOTIATED PRIOR TO CLOSING] 
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5104544-5 

SCHEDULE 2.1.3 

VEHICLES 

[TO BE DETERMINED DURING INSPECTION PERIOD] 

Schedule 2. l.3 
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SCHEDULE 2.1.5 

OPERATING AGREEMENTS AND CONTRACTS 

Operating Agreements 

Type Item Company 

Contracts 

Type Item Company 

[TO BE DETERMINED DURING I NSPECTION PERIOD) 
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5104544-5 

SCHEDULE 2.1.10 

EQUIPMENT LEASE 

[TO BE DETERMINED DURING INSPECTION PERIOD] 

Schedule 2.1. l 0 
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SCHEDULE 2.1.16 

EXCLUDED CAUSES OF ACTION 

ITO BE DETERMINED DURING INSPECTION PEIUOD] 

Schedule 2.2. I 6 
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5 104544-5 

SCHEDULE 2.2.4 

EXCLUDED IT SYSTEM 

[TO BE DETERMINED DURING INSPECTION PERIOD] 

Schedule 2.2.4 
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5104544-5 

SCHEDULE 5.1.4 

CONSENTS AND APPROVALS 

(TO BE DETERMINED DURING INSPECTION PERIOD] 

Schedule 5.1.4 

JTB 01335 
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5104544-5 

SCHEDULE 5.1.9 

LITIGATION SCHEDULE 

[TO BE DETERMINED DURING INSPECTION PERIOD] 

Schedule 5. 1.9 

JTB 01336 
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SCHEDULE 5.1.20(A) 

LIST OF INSURANCE POLICIES 

[TO BE DETERMINED DUIUNG INSPECTION PERIOD] 

Schedule 5. l .20(A) 

5 104544-5 

JTB 01337 
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5 104544-5 

SCHEDULE 5.1.20(B) 

INSURANCE LOSS REPORT 

[TO BE DETERMINED DURING INSPECTION PERIODJ 

Schedule 5. I .20(B) 

JTB 01338 
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5104544-5 

SCHEDULE 5.1 .23 

PIP 

(TO BE DETERMINED DURING INSPECTION PERIOD] 

Schedule 5. I .23 

JTB 01339 
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5104544- 5 

SCHEDULE 5.1.31 

IT SYSTEMS 

ITO BE DETERMINED DURJNG INSPECTION PERIOD] 

Schedule 5.1.3 1 

JTB 01340 
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5 104544-5 

SCHEDULE 5.1.32 

RESERVES 

[TO BE DETERMINED DUJUNG INSPECTION PERIOD] 

Schedule 5.1.32 

JTB 01341 
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5 104544-5 

SCHEDULE 5.l.36 

VOUCHERS 

[TO BE DETERMINED DURING INSPECTION PERIOD] 

Schedule 5.1.36 

JTB 01342 
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Schedule 5. I .37 

5 104544-5 

SCHEDULE 5.1.37 

BOOKING 

[TO BE DETERMINED DURING INSPECTION PERIOD] 

JTB 01343 
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From: Charles Gardner Char1es@gbwlegal.com @ 
Subject : RE: Hampton Inn 

Date: August 8, 2013 at 6:08 PM 
To: Chad Kittrell chad@hunterandharp.com. JT Burnette Jt@mkblidge com 

Chnd nnd JT 

I received this from the City today vin nuLomntic email of these Lype notices. 

Charles R. Gardner 
Gardner. 81st, Wiener, Wadsworth, Bowden, 
Bush, Dee, LaVla & Wright, P.A. 

1300 Thomaswood Drive 
Tallahassee FL 32308 

Office Telephone Number: (850) 385-0070 
Cell Telephone Number. (850) 545-8969 
Office FAX Number. (850) 385-5416 
E-mall Address: charfes@gbwlegal.com 
Office Website: www.gbwlegal.com 

CONFIDENTIALITY NOTICE: This communication Is intended only for the exclusive use of the 
Intended reciplent(s) and contains information which is legally privileged and confidential. Furthermore, 
this communication is protected by the Electronic Communication Privacy Act, 18 U.S.C. §§ 2510-2621 
and any form of distribution, copying, forwarding or use of it or the Information contained In, or attached 
to, It Is strictly prohibited and may be unlawful. This communication may not be reviewed, distributed, 
printed, displayed, or re-transmitted without the sender's written consent. ALL RIGHTS PROTECTED. 
If you have received this communication In error please return It lo the sender and then delete the 
entire communication and destroy any copies. Thank you. 

From: Chad Kittrell [mailto:chad@hunterandharp.com] 
Sent: Tuesday, August 06, 2013 10:54 AM 
To: Charles Gardner 
Subject: Hampton Inn 

Good Morning sir, 

This is what JT and I are calling you about 

Thanks 
CK 

H UN TER +HARP 
10 ':>INc;.~ 

CHAD KITTRELL I PRINCIPAL 
CELL: 850570.0604 I OFFICE: 850.5215819 I FAX: 850576.9162 
3 11 EAST JENNINGS STREET, TALLAHASSEE, FL32301 
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" 
~LAHASSEE 

CITV OF TALLAHASSEE 
NOTICE OF PROPOSED UPUD CONCEPT PLAN AMENDMENT 

AND CHANGE IN THE USE OF LAND 

There bas been lilcd, with the Tallahassee-Leon Councy Planning Dcpuuncnl, an application for a URBAN PLANNED 
UNIT DEVELOPMENT (UPUD) CONCEPT PLAN AMENDMENT. Below please find a summary of the request. 

Project Name: 

Property Tas ID#: 

Project Location: 

Project Area: 

Project Dncrlpdon: 

Applicant'• Acent: 

Fhlrldan Downtown Tallah1Wec Phase Two UPUD Amendment (PRZl30013) 

11•36-40-137--0000, 21-36-40.138--0000 & 11•:JM0.14l--OOOO 

These properties are located al the soutbwesl corner or Ille lnlenecllon of Eul Tennenee 
Street and North Monroe SlreeL 

1.43 acres± 

The proposed projeel II lo amend the eabUng Floridan Urban Planned Unll Developmenl 
(UPUD) zoalag on opproihnalely 2.43 acres at the southwest corner of lhe lnleneedon of 
Norlll Monroe and Eur Tenneaec StreclS. The projeel proposes lo revile Ille Histing 
UPUD Concept Plan lo replace Ille office/condo and recall component with a 120 room 
77,000 square foot hotel TIie property currently hu an nlldnc 84,000 square foot, 165 
room hotel, the A-Loft, and surface partdne, 

Moore Bu, Comaltlafl, Inc. (112•5671) 

The UPUD conccp1 plan will be reviewed by Cicy staff prior to the scheduled meetings to assure that it mcel5 the 
slllldard5 required by law for rcvicw within the Cicy ofTallahwec. The UPUD coacq,t plan amendment application will 
be on tile with the Tallnhasscc-Lcon Councy Planning Departmcnl and may be inspected belWccn the hours of 8:00 A.M. 
and S:00 P.M., Monday throuah Friday. The Planning Dcpanmcnt is loc:atcd on the 3,. floor, Frenchtown Renaissance 
Center, 43S N. Macomb Strcct, Tallahassee, Florida. The telephone number of the Planning Dcpanment is (8S0) 891-
6400. 

The City of Tallahassee Development Review Committee (DRC) will review the concept plan application on August 
26, 2013 and recommend the applicalion for approval, approval with conditions, or denial. The public is invited to attend 
the ORC meeting. which will be held al 9:00 A.M. in the Conference Room, 1• floor, Frenchtown Renaissance Center, 
435 N. Macomb Street, Tallahassee, Florida. The DRC will D.QI. hear public input. The DRC wjl) conajdq wriucn 
commcnL• and lbos; may be submjttcd to Susan PopHn PlaMing Department, 3rd floor, Frenchtown Renaissance Center, 
43S N. Macomb Stn:cc, Tallahassee, Florida 32301 or Fax to (8S0) 891-6404. The DRC's recommendation will be 
presented to the Tallahasscc-Lcon Councy Planning Commission at the date and time stated in the following p:iragraph. 

The Tallahassee-Leon Counly Planning Commission will hold a public hearing on this rcquCSI on September 3, 2013 at 
6:00 P.M. in the Conference Room, 2"" floor, Frenchtown Renaissance Center. The purpose of lhis hearing is for the 
Plannin& Commission to receive public input on the applicalion and to render and forward a recommendation on the 
applicalion to lhc City or County Commission as appliCllblc. Spc:akas arc requested to limit their prcscnlations on the 
proposed rezoning to 3 minules. For a Cicy project, pcnoas with standing may tile a petition for quasi-jlldieial 
procccdinp within Ii Reen (IS) calendar days from the date on which the decision is rendered. in acconlancc wilh the 
bylaws of the Planning Commission and the City of Tallahassee Land Development Code (for a decision on a Ci!)' of 
Tallahassee Type C application, pcnoas with Slallding may tile a petition for quasi-judicial proceedings within 30 days 
from the date the decision is rendered). For a Councy project, persons with standing may lilc a pctilion for quasi-judicial 
proceedings within fiflccn ( 15) calendar days of the datc of publication of notice of the Planning Commission Public 
Hearing on the application in the Tallahassee Ocmocnl, in accordance with the bylaws of the Planning Commission and 
the Leon Councy Land Development Code. To be valid, a petition for fomw proceedings must satisfy the rcquin:mcnts of 
the Planning Commission bylaws and must be timely tiled. Copies of the bylaws arc available from the Planning 
Dcpanment, 3,. floor, Frenchtown Renaissance Center, 43S N. Macomb Strccl, Tallahassee. Florida ot o reasonable cost. 
Further infonnation regarding formal proceedings is available from the Pla1111lag Commission Clerk. Planning 
Dcparuncnl, at (8S0) 891-6400. 

The City Commission will hold a public hearing on this rcquesl on September 2S, 2013 al 6:00 P.M. in. the Cicy 
Commission Chambers, 2nd floor of Cicy Hall. The City Commission will render a decision on the rezoning application at 
the September 25, 2013 meeting unless a subsequent time certain is set by the City Commission. These meetings arc 
open to the public and public input will be accepted. 

You arc hereby notified in accordance with Chapter 286.0I0S, Florida Statutes. should you decide to appeal any decision 
made by the Planning Commission and Cicy Commission or lake exception to any findings of fact with respect to any 
mailer considered at the hcuings referred to above, you may need to ensure that a verbatim record of the proceedings is 
made. Such a record shall include the testimony and evidence upon which the appeal is to be based. 

The Florida Land Use and Environmenlal Dispute Resolution Act provides an opportunicy for an owner of property who 
believes that a development order is unreasonable or unfairly burdens the use of bis real properly to apply for a special 
master proceeding. Owners of real properly contiguous to the site will be provided a copy of any such rcquesl for a 
special master proceeding lilcd with the Planning Department. Any substantially aCfce1cd party who submilS onl or 
wrillcn testimony of a substantive nature which states with particularity objections to or support for any development 
order at issue may also receive a copy of any request tiled under the Florida Land Use and Environmental Dispute 
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Resolution Act by tiling a \\'Olten request for such copy with Planning Commission Clerk, Planning Dcpanmcnt, 3n1 noor, 
Frenchtown Renaissance Center, 435 N. Macomb Street, Tallahassee, FL 3230 I. 

Ir you have a disablllty requiring accommodations, please call the Tallahassee-Leon County Planning Department 
al lrasl forty-eight (48) hours (excluding weekends and holidays) prior 10 the hearing. The phone number for the 
Planning Department Is (850) 891-6400. The phone number for the Florida Relay TDD Service is 1-800-955-8771. 

If you have specific concerns that you may wish to have considered addressing factors that arc unique 10 this area of1hc 
Ci1y, you may wish to submi1 wriucn commcnlS in response 10 1his notice. These wriucn commcnlS will be prcsemcd 10 
1he DRC, Planning Commission and County Commission. 

The fonn below is for your convenience and may be rc1urned 10 Susan Poplin, Tallahassee-Leon County Planning 
Depar1men1, 3n1 0oor, Frenchtown Renaissance Center, 435 N. Macomb Stree1, Tallahassee, Florida 32301. The fax 
number for the Planning Deparlmcnl is (850) 891-6404. The Planning Depanmcnl phone number is (850) 891-6400. 

PLA ING DEPARTMENT 

(PRZl30013) 

I/We as owner(s) of Loi __ , Block _____ of the __________ _ 
(Subdl\"11ion) 

or s1rce1 address: _____________ wish 1he following infonnation to be considered by 
lhc Planning/Ci1y Commission: __________ _ 

SIGNED: ___________ _ 

General Location Map 

Floridan Downtown Tallahassee Phase Two 
Rezoning 

0 250 500 
I 

PRZ #130013 

1.000 Feet 
I 
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From: McCraw, Rick 
Sent: Tuesday, August 13, 2013 2:08 PM 
To: 'Chad Kittrell'; John McNeill 
CC: Manning, Roxanne; Parker, Michael ; Baker, Sherri ; JTBumette Ut@inkbridge.com) 
Subject: RE: Interest in Leased Parking Spaces in Possible Parking Garage 

Thanks Chad. 

We are in the process of preparing the first cut at the sensitivity analysis to see how the numbers 
work. For planning purposes at this time I will put the Gateway office needs down for SO daily spaces. 

Rick Mccraw, AICP 
Program Director 
City of Tallahassee Community Redevelopment Agency 

850-891-6459 (Office) 
850-879-0631 (Cell) 
850-891-6455 (Fax) 
rick.mccraw@talgov.com 

PLEASE NOTE: According to Florida Public Records Law, email correspondence to and from the 
City of Tallahassee, including email addresses and other personal information, is public record 
and may be made available to the public and media upon request, unless otherwise exempt by the 
Public Records Law. If you do not want your e-mail address released in response to a public 
records request, do not send electronic mail to this entity. Instead, contact this office by phone or 
in writing. 

From: Chad Kittrell [mailto:chad@hunterandharp.com] 
Sent: Tuesday, August 13, 2013 11:55 AM 
To: Mccraw, Rick; John McNeil! 
Cc: Manning, Roxanne; Parker, Michael; Baker, Sherri; JT Burnette Ut@inkbridge.com) 
Subject: RE: Interest in Leased Parking Spaces in Possible Parking Garage 

Rick Good Morning, 

DEFENSE 
EXHIBIT 

18 
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Yes, we have an interest in leasing additional offsite parking for the Gateway project. At this point, the 
total number would be pure speculation without the tenant mix solidified but last time I spoke to 
Michael we believed 50 would be more than enough. We are represented by John McNeil! (Talcor) and I 
have copied him to confirm based on the interest we have to date. 

Thanks and please let me know if I can assist in any other way. 
CK 

Ml,.}NTE'R ❖, l .. i/,._;" :P· 
; ··~ (~ ;:,._. (::~ r- }:~ ·:'.::~ ~:; 

CHAD KITTRELL I PRINCIPAL 
CELL: 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

From: Mccraw, Rick [mailto:Richard.McCraw@talgov.com} 
Sent: Monday, August 12, 2013 9:59 AM 
To: JT Burnette (it@inkbridge.com); Chad Kittrell 
Cc: Manning, Roxanne; Parker, Michael; Baker, Sherri 
Subject: Interest in Leased Parking Spaces in Possible Parking Garage 

JT, 

Chad: 

As I am sure you have heard, the City and CRA are working with McKibbon Hotel Group (MHG) on the 
development of a Hampton Inn on the corner of Monroe and Tennessee. As part of the option 
agreement between the City, CRA and MHG for the property, the CRA will assist in the construction of a 
parking garage on the CRA-owned parking lot to the west of the Aloft Hotel to accommodate the needs 
of both hotels, if economically feasible. 

The estimated number of parking spaces to meet the hotel demands is around 260. In an effort to 
determine the additional need for public and leased parking spaces I am contacting several property 
owners in the immediate area to see if they have a need/interest in leased parking in the garage. 

If you do, please let me know the approximate number of parking spaces you would be prepared to 
lease. At this point, I do not have details on construction start/end dates, construction costs, monthly 
lease, etc., I am only exploring interest in additional parking spaces. 

Thanks, 

fJlicli 

Rick McCraw, AICP 
Program Director 
City of Tallahassee Community Redevelopment Agency 

COT024770 

DOJ-0997369 
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M essage 

From: Simon, Charles [csimon@lnvestcorp.com] 
Sent: 8/26/2013 2:19:54 PM 
To: 'Chad Kittrell ' [chad@hunterandharp.com] 
CC: JT Burnette [jt@inkbridge.com] 
Subject: RE : Double Tree Tallahassee - Urgent Issue Regarding Hilton Copetition Coming to Downtown Tallahassee (xMMS) 
Attachments: image00l.jpg 

I have an internal meeting later this morning. I will say I have some issue with the length of DD. 30 days is what we offer. 
120 days is remarkably long. I don't see us going past 30. 

From: Chad Kittrell [mailto:chad@hunterandharp.com] 
Sent: Monday, August 26, 2013 8:51 AM 
To: Simon, Charles 
Cc: JT Burnette Ut@inkbridge.com) 
Subject: RE: Double Tree Tallahassee - Urgent Issue Regarding Hilton Copetition Coming to Downtown Tallahassee 
(xMMS) 

Charlie Good Morning, 

Just wanted to follow-up and see if you had any questions or concerns on this. 

Thanks 
CK 

HUNTER--H-'iARP 
f-·S()t..{JtN~E 

CHAD KITTRELL I PRINCIPAL 
CELL: 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32.301 

From: Chad Kittrell 
Sent: Wednesday, August 21, 2013 4:59 PM 
To: 'Simon, Charles' 
Cc: JT Burnette Ut@inkbridge.com) 
Subject: RE: Double Tree Tallahassee - Urgent Issue Regarding Hilton Copetition Coming to Downtown Tallahassee 

Charlie, 

Per our phone conversation please see the attached {Draft 1 ··-LOI). Once you have had time to review maybe a call to 
discuss any questions/concerns and or feel free to make changes to the document directly as Draft 2. 

Thanks again for expediting the best you can so we have plenty of time to address the Hampton Inn. 

Chad 

HUNTER+HARP 
\~,~ (). t... tl$NGS» 

CHAD KITTRELL I PRINCIPAL 
CELL: 850.570.0604 I OFFICE: 850.521.5819 i Ft\X: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, Fl. 32301 

FOIA Confidential Treatment Requested 

DEFENSE 
EXHIBIT 
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From: Simon, Charles [mailto:csimon@Investcorp.com] 
Sent: Tuesday, August 20, 2013 2:50 PM 
To: Chad Kittrell 
Cc: JT Burnette (jt@inkbridqe.com) 
Subject: RE: Double Tree Tallahassee - Urgent I ssue Regarding Hilton Copetition Coming to Downtown Tallahassee 

CK, 

I'm available today at 3pm and 4pm to discuss. 

Charlie 

From: Chad Kittrell [mailto:chad@hunterandharp.com] 
Sent: Tuesday, August 20, 2013 2:39 PM 
To: Simon, Charles 
Cc: JT Burnette (jt@inkbridqe.com) 
Subject: Double Tree Tallahassee - Urgent Issue Regarding Hilton Copetition Coming to Downtown Tallahassee (xMMS) 

Mr. Simon Good Afternoon, 

I reached out via phone call as well but wanted to shoot you an email due to the sensitivity regarding timing. As you 
know my business partner (JT Burnette) and I have an interest in acquiring the Double Tree asset in Tallahassee, but 
need to speak as soon as possible (next day or two). 

The City of Tallahassee, alongside another hotel developer, recently made announcements regarding a JV on a Hampton 
Inn product downtown. This project would have a tremendous impact on the Double Tree financially and our interest in 
the asset. We have several political options to address the issue each with significant cost . Of course our interest in 
addressing the competition is a non-issue if you are not looking to move the asset. 

Please let me know as soon as possible if you have 30 minutes for a call to discuss and see if there is a possible deal. 

Thanks 
CK 

HU N TER 'f'tiARP 
Oi..OiNGa\"i 

CHAD KITTRELL PRINCIPAL 
CELL: 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

" EMF <investcorp . com> " made the following annotations . 

This message is intended onl y for the use of the individual 
or entity to whi ch it is addressed, and may contain information 
that is privileged, confidential and exempt from disclosure 
under applicable law. If you are not the intended recipient, 
you are hereby notified that any use , dissemination o r copying o f 
this communicati on is strictly prohibited . If you have received 
this communicati on i n error , please notify us immediately by 
returning the original message to the sender and then delete the message . 
Thank you . 

(NY Gateway) 

FOIA Confidential Treatment Requested GDC INVESTCORP 0019460 
DOJ-1 2407 49 

Case 4:18-cr-00076-RH-EMT   Document 440-13   Filed 08/13/21   Page 115 of 149



FOIA Confidential Treatment Requested GDC INVESTCORP 0019461 
DOJ-1 240750 

Case 4:18-cr-00076-RH-EMT   Document 440-13   Filed 08/13/21   Page 116 of 149



August 21, 2013 

Charles Simon 
Investorcorp 

K 

280 Park Avenue 
New York, NY 10017 

RE: Double Tree Tallahassee 

Dear Mr. Simon, 

HUNTER +f-iARP 
H O L 0 

This letter shall act as a non-binding expression of interest for and on behalf of Hunter & Harp 
Holdings, LLC ("Purchaser") and IVC WHH Tallahassee, LLC (the "Seller"), with regard to the 
purchase ("Transaction") by a buyer ("Purchaser") of DoubleTree located at 101 South Adams 
Street, Tallahassee Florida 3230 L (the "Property") from the Seller. 

Purchase Price: 
The purchase price for the Property shall be the lesser of the trailing 12 Gross Operating Profit 
less Management Fees of 2.5% of Gross Revenue, less Capital Reserves of 4% of Gross 
Revenue, less Fixed Expenses (outlined in "Exhibit A"), and less PIP (not to exceed $266,000) at 
a 9.50% Capitalization Rate (the "Strike Price") or $22,000,000.00. The Property shall be 
conveyed, as is, where is, including all fixtures, furniture and equipment currently located on or 
at the Property, and service and supply contracts in existence as of the at the date of Closing. 
The purchase price shall be payable in all cash to Seller at Closing. Using the Strike Price 
formula set forth above, Seller shall provide notice of the Strike Price and the final purchase 
price on or before December 31, 2013 . Seller shall provide Purchaser with written notice of the 
Strike Price and Purchaser shall have seven (7) days to provide Seller with written notification of 
acceptance or rejection of the Strike Price (upon acceptance this shall be referred to as the 
" Strike Price Agreement"). Purchaser, in its sole and absolute discretion, shall have the right to 
terminate the PSA within seven (7) days of its receipt of Seller' s written notification of the Strike 
Price. 

Escrow Deposit: 
Two-Hundred and Fifty Thousand Dollars ($250,000.00) ("Initial Deposit") within forty-eight 
(48) hours of the parties full execution of a mutually acceptable Purchase and Sale Agreement 
("PSA"). Within forty-eight (48) hours of the Strike Price Agreement, Purchaser shall post an 
additional Two Hundred and Fifty Thousand Dollar ($250,000.00) deposit (the "Second 
Deposit"). The Initial Deposit and the Second Deposit shall collectively be referred to as the 
"Deposit"). The Deposit shall be fully applicable to the purchase price at closing of the 

311 East Jennings Street, Tallahassee FL 32301 Tel: 850 5215821 Fax: 850 576 9162 HunterandHarp.com 
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K HUNTER +f-iARP 
H O L 0 

Transaction. The Deposit shall be returned to Purchaser if Purchaser decides not to complete the 
Transaction during the Due Diligence Period, as outlined below. 

Due Diligence: 
Purchaser shall have ninety (90) days from the date of execution of the PSA to examine all 
aspects of the Property and conduct typical due diligence for a transaction of this size and nature. 
Within thirty (30) days from the execution of the PSA, Seller agrees to provide pertinent 
documents, tests, reports or other materials in its possession to Purchaser to assist Purchaser in 
this review, including copies of all leases, contracts, permits, approvals and agreements relating 
to the Property. Purchaser shall have an additional thirty (30) days of due diligence period from 
the Strike Price Agreement date, but in no event shall the Due Diligence Period exceed 120 days 
from the date of the execution of the PSA (the initial ninety (90) day due diligence period and the 
extended thirty (30) day due diligence periods shall collectively be referred to as the "Due 
Diligence Period"). Purchaser may terminate the Transaction by delivering a written notice to 
Seller within the Due Diligence Period in its sole and absolute discretion, without further liability 
for any reason or no reason during the Due Diligence Period and the Deposit shall be returned to 
Purchaser. If Purchaser does not terminate the Transaction within the Due Diligence Period as 
stated, the Deposit shall thereafter be non-refundable unless Seller defaults or some condition to 
closing of Seller is not satisfied. 

Transfer of Title: 
Transfer of title shall be by Special Warranty Deed, free and clear of all liens, claims and 
encumbrances, except as otherwise agreed to by the Purchaser. 

Closing: 
Closing shall occur on or before 30 days follov,ing the expiration of the Due Diligence Period al 
Berger Singerman l 25 South Gadsden Street, Tallahassee, Florida, at a time mutually agreeable 
to the parties ("Closing"). 

Closing Costs: 
Purchaser shall pay the basic premium for the issuance of the Owner's Title Policy by Chicago 
Title or other title company chosen by Purchaser, including the cost of the title search, binder and 
premium, and preparation and recordation of curative title documents. The cost of any 
endorsement or additional coverage shall be paid by the Purchaser. Purchaser shall pay for the 
preparation and recordation of the deed, and Seller shall pay all transfer taxes or documentary 
stamps on the deed. Seller shall pay all then-due installments of any existing special assessments 
and all delinquent real estate taxes, as well as any additional taxes assessed for a peri od prior to 
closing resulting from changes in the Property's use or ownership. CuITent real estate taxes, 
utility costs, and other pro-ratable expense shall be pro-rated between the parties at closing, and 
Purchaser shall pay at closing the cost of recording any mortgages and mortgage taxes or 
documentary stamps applicable to Purchaser's lender. Seller and Purchaser shall split equally any 

311 East Jennings Street, Tallahassee FL 32301 Tel: 850 5215821 Fax: 850 576 9162 HunterandHarp.com 
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K HUNTER +f-iARP 
H O L 0 

escrow fees and miscellaneous closing costs. Each party shall be responsible for the payment of 
its own attorney fees. Any costs not expressly identified shall be paid as set forth in the PSA . 

Contract Execution: 
Buyer' s counsel shall promptly generate a first draft of a purchase and sale agreement consistent 
with the foregoing tenns, which shall be on an "as-is" basis, and forward the same to Seller by 
September 13th, 2013 and the parties shall expeditiously and in good faith negotiate the final 
PSA. This letter does not legally bind either party with the foregoing 
terms, and is subject to full execution of a mutually agreeable contract for the purchase and sale 
of the Property. The parties acknowledge that the foregoing does not encompass all terms that 
will be included in the final agreement of purchase and sale. The Contract shall be executed no 
later than October 11th, 2013 by both parties. 

Exclusivity ofNegofilltion: 
Seller agrees not to negotiate or discuss with, and not to solicit or furnish infonnation to, any 
other person or company with respect to the sale of the Property from the date of Seller' s 
execution of this letter through the consummation of the transaction contemplated herein. 
Purchaser agrees to use diligent efforts and its corporate resources to conduct the Due Diligence 
expeditiously. 

Confidentiality of Negoti<ction: 
Purchaser and Seller shall use their best effo11s to maintain at all times as confidential 
information: (i) the fact that they have executed this letter, (ii) the tenns of this letter; and (iii) 
the existence and content of any negotiations. Each party may: (i) info1m advisors, counsel and 
employees who m each party deem necessary or advisable, provided that such persons are 
advised of the confidential nature of the negotiations; and (ii) make disclosures required by 
applicable laws. 

Please acknowledge your receipt of tnis letter and Seller' s interest in pursuing the execution of a 
purchase and sale agreement in accordance with the foregoing by countersigning the dupl icate 
copy of this letter enclosed herein in the space provided below and returning it to the 
undersigned by facsimile as soon as possible, but in no event later than August 26, 2013 at 
5:00PM Eastern. 
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K 

I look forward to your reply. 

Sincerely, 

PURCHASER: 

Hunter & Harp Holdings, LLC 

James C. Kittrell 

Date: August 21 , 2013 

HUNTER + f-iARP 
H O L 0 

SELLER: 

By: 

As Its: 

Date: 
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Message 

From: Chad Kittrell [chad@hunterandharp.com) 
Sent: 9/3/2013 3:04:47 PM 
To: csimon@investcorp.com 
CC: JT Burnette [jt@inkbridge.com] 
Subject: Progress Made on the Hampton (xMMS) 
Attachments: image00l.jpg 

Charlie Good Morning, 

We made some significant progress on the Hampton last week and have a possible solution for t he issue. However, it 
requires us to spend significant dollars by Friday at the latest, any update on the LOI? 

Thanks again and we hate to push but the Hampton is moving very rapidly through the system. 

CK 

HUNTER +HARP 
:ivi(}~OtN(i$ 

CHAD KITTRELL I PRINCIPAL 
CELL: 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, Fl 32301 
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Message 

From : 
Sent: 
To: 
CC: 
Subject: 

Chad Kittrell [chad@hunterandharp.com] 
9/4/2013 2:37:22 PM 
Simon, Charles [csimon@lnvestcorp.com) 
JT Burnette Ot@inkbridge.com) 
RE : Progress Made on the Hampton (xMMS) 

Charlie Good Morni ng, 

An update on last night's Planning commission Hampton Inn meeting and as 
expected it passed on a 4-2 vote . 

CHAD KITTRELL I PRINCIPAL 
CELL: 850 . 570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET , TALLAHASSEE, FL 32301 

----- Original Message--- - -
From: Simon, Charles [mailto:csimon@Investcorp.com] 
Sent: Tuesday, September 03, 2013 2:05 PM 
To: Chad Kittrell 
Cc: JT Burnette (jt@i nkbridge.com) ; Anna Dower 
subject : Re: Progress Made on the Hampton 

office line: 212-703-1168 

On Sep 3, 2013, at 1:40 PM, "Chad Kittrell " 
<chad@hunterandharp . com<mailto:chad@hunterandharp.com>> wrote: 

Yes sir, that works for us. Where should we call you? 

<imageOOl.jpg> 
CHAD KITTRELL I PRINCIPAL 
CELL: 850 . 570.0604 I OFFICE: 850 . 521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

From: Simon, Charles [mailto:csimon@Investcorp . com] 
Sent: Tuesday, September 03, 2013 1:01 PM 
To: Chad Kittrell 
Cc: JT Burnette (j t@i nkbridge.com<mailto:jt@inkbridge. com>) 
subject: RE: Progress Made on the Hampton 

Been discussing it internally. There are roadbl ocks that hopefully we can 
work through. Are you around to discuss at 3:30pm ET? 

From: Chad Kittrel l [mailto:chad@hunterandharp.com] 
Sent: Tuesday, September 03, 2013 11:05 AM 
To: Simon, Charles 
Cc: JT Burnette (j t@inkbridge.com<mailto:jt@inkbridge.com>) 
s ubject : Progress Made on the Hampton (xMMS) 

Charlie Good Morni ng, 

We made some significant progress on the Hampton last week and have a 
possible solution for the issue. However , it requi res us to spend 
significant dollars by Friday at the latest, any update on the LOI? 

Thanks again and we hate to push but the Hampton is moving very rapidly 
through the system. 

CK 

<imageOOl.jpg> 
CHAD KITTRELL I PRINCIPAL 
CELL: 850 . 570.0604 I OFFICE: 850 . 521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

"EMF <i nvestcorp. com<http: //i nvestcorp. com»" made the fo 77 owing 
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annotations. 

This message is intended only for the use of the individual 

or entity to which it is addressed, and may contain information 

that is privileged, confidential and exempt from disclosure 

under applicable law. If you are not the intended recipient, 

you are hereby notified that any use, dissemination or copying of 

this communication is strictly prohibited. If you have received 

this communication in error, please notify us immediately by 

returning the original message to the sender and then delete the message. 

Thank you . 

(NY Gateway) 

"EMF <investcorp.com>" made the following annotations. 

This message is intended only for the use of the individual or entity to 
which it is add ressed, and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law. If you are not 
the intended recipient, you are hereby notified that any use, dissemination 
or copying of this communication is strictly prohibited. If you have 
received this communication in error, please notify us immediately by 
returning the original message to the sender and then delete the message. 
Thank you. 

(NY Gateway) 
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Message 

From: 
Sent: 
To: 
CC: 
Subject: 

Simon, Charles [csimon@lnvestcorp.com] 
9/4/2013 6:39:58 PM 
'Chad Kittrell ' [chad@hunterandharp.com] 
JT Burnette [jt@inkbridge.com] 
RE : Progress Made on the Hampton (xMMS) 

Expected, but still a bummer. Sorry I haven't gotten the updated forecast to 
you . As you can imagine, the management company is working on closing 
August , etc. I am pushing them, though. 

-----original Message-----
From: Chad Kittrell [mailto :chad@hunterandharp.com] 
sent: Wednesday, September 04, 2013 10: 37 AM 
To: Simon, Charles 
Cc: JT Burnette (jt@i nkbridge.com) 
subject : RE: Progress Made on the Hampton (xMMS) 

Charlie Good Morning, 

An update on last night's Planning Commission Hampton Inn meeting and as 
expected it passed on a 4-2 vote. 

CHAD KITTRELL I PRINCIPAL 
CELL : 850.570.0604 I OFFICE: 850 .521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

-----original Message-----
From: Simon, Charles [mailto:csimon@Investcorp . com] 
sent : Tuesday, September 03, 2013 2 :05 PM 
To: Chad Kittrell 
Cc: JT Burnette (jt@i nkbri dge.com); Anna Dower 
subject: Re: Progress Made on the Hampton 

office line: 212 -703- 1168 

on Sep 3, 2013, at 1 :40 PM, "Chad Kittrell" 
<chad@hunterandharp.com<mailto:chad@hunterandharp.com>> wrote: 

Yes sir, that works for us. Where should we call you? 

<imageOOl.jpg> 
CHAD KITTRELL I PRINCIPAL 
CELL: 850.570 . 0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE , FL 32301 

From: Simon , Charles [mailto:csimon@Investcorp.com] 
sent : Tuesday, September 03, 2013 1:01 PM 
To: Chad Kittrell 
Cc: JT Burnette (jt@inkbridge.com<mail t o : jt@inkbridge . com>) 
s ub ject: RE: Progress Made on the Hampton 

Been discussing it internally. There are roadblocks that hopefully we can 
work through. Are you around to discuss at 3:30pm ET? 

From: Chad Kittrell [mailto:chad@hunterandharp.com] 
Sent: Tuesday, September 03, 2013 11:05 AM 
To: Simon, Charles 
Cc: JT Burnette (jt@i nkbridge.com<mailto:jt@inkbridge.com>) 
subject: Progress Made on the Hampton (xMMS) 

Charlie Good Morning, 

We made some signi ficant progress on the Hampton last week and have a 
possible solution for the issue. However , it requires us to spend 
significant dollars by Friday at the l atest, any update on the LOI? 
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Thanks again and we hate to push but the Hampton is moving very rapidly 
through the system. 

CK 

<i mageOOl. j pg> 
CHAD KITTRELL I PRINCIPAL 
CELL: 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

"EMF <investcorp.com<http: / /investcorp . com>>" made the following 
annotations. 

This message is intended only for the use of the individual 

or entity to which it i s addressed, and may contain i nformation 

that is privileged, confidential and exempt from discl osure 

under applicable law. I f you are not the intended recipient, 

you are hereby notified that any use, dissemination or copying of 

this communication is strictly prohibited. If you have received 

this communi cation in error, please notify us immediately by 

returning the original message to the sender and then delete the message . 

Thank you. 

(NY Gateway) 

"EMF <investcorp.com>" made the following annotations. 

This message is intended only for the use of the individual or entity to 
which it is addressed, and may contain information that is privi l eged, 
confidential and exempt from disclosure under applicabl e law. If you are not 
the intended recipient, you are hereby notified that any use, dissemination 
or copying of this communication is strictly prohibited. If you have 
received this communication in error, please notify us immediately by 
returning the original message to the sender and then delete t he message . 
Thank you . 

(NY Gateway) 

FOIA Confidential Treatment Requested GDC INVESTCORP 0014567 
DOJ-1235856 

Case 4:18-cr-00076-RH-EMT   Document 440-13   Filed 08/13/21   Page 125 of 149



Message 

From: 
Sent: 

To: 
Subject: 

Chad Kittrell [chad@hunterandharp.com) 
9/9/2013 4:27:24 PM 
Simon, Charles [csimon@lnvestcorp.com] 
RE: Progress Made on the Hampton (xMMS) 

Just checking back in with you . We have made some progress on the Hampton 
as you may have seen in the local media. 

Thanks 

CHAD KITTRELL I PRINCIPAL 
CELL : 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

-----Original Message-----
From: Simon, Charles [mailto:csimon@Investcorp.com] 
Sent: Wednesday, September 04, 2013 2:40 PM 
To: Chad Kittrell 
cc: JT Burnette (j t@i nkb ridge.com) 
subject: RE: Progress Made on t he Hampton 

Expected, but stil l a bummer . sorry I haven't gotten the updated f orecast to 
you. As you can imagine, the management company is working on closing 
August, etc. I am pushing them, though. 

-----original Message-----
From: Chad Kittrell [mailto:chad@hunterandharp.com] 
Sent: Wednesday, September 04, 2013 10 : 37 AM 
To: simon, Charles 
cc: JT Burnette (j t @i nkbri dge.com) 
subject: RE: Progress Made on the Hampton (xMMS) 

Charlie Good Morni ng, 

An update on l ast night's Planning commission Hampton Inn meeting and as 
expected it passed on a 4-2 vote. 

CHAD KITTRELL I PRINCIPAL 
CELL : 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

-----original Message-----
From: simon, Charles [mailto : csimon@Investcorp.com] 
Sent: Tuesday, September 03, 2013 2 :05 PM 
To: Chad Kittrell 
cc: JT Burnette (j t@inkbridge.com); Anna Dower 
Subject: Re: Progress Made on the Hampton 

office line: 212-703-1168 

on Sep 3, 2013, at 1:40 PM, "chad Kittrell" 
<chad@hunterandharp.com<mailto:chad@hunterandharp.com>> wrote: 

Yes sir, that works for us . Where should we call you? 

<i mageOOl. j pg> 
CHAD KITTRELL I PRINCIPAL 
CELL : 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

From: Simon, Charles [mailto : csimon@Investcorp.com] 
sent : Tuesday, September 03, 2013 1:01 PM 
To: Chad Kittrell 
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cc: JT Burnette (j t @i nkbridge .com<mailto:jt@inkbridge.com>) 
subject : RE: Progress Made on the Hampt on 

Been discussi ng it internall y . There are roadblocks that hopeful ly we can 
work through. Are you around t o discuss at 3:30pm ET? 

From: Chad Kitt re l l [mailto :chad@hunte randhar p.com] 
Sent: Tuesday, September 03, 2013 11:05 AM 
To: si mon , Charles 
cc: JT Burnette (j t@i nkbridge .com<mail to:jt@inkbridge. com>) 
subject: Progress Made on the Hampton (xMMS) 

Charlie Good Morning, 

We made some signifi cant progress on the Hampton last week and have a 
poss i ble solution for the i ssue . However, it requires us to spend 
significant dol lars by Friday at the latest, any update on the LOI? 

Thanks agai n and we hate to push but the Hampton is moving very rapidly 
through the system. 

CK 

<imageOOl. jpg> 
CHAD KITTRELL I PRINCIPAL 
CELL : 850.570.0604 I OFFICE: 850.521.5819 I FAX: 850.576.9162 
311 EAST JENNINGS STREET, TALLAHASSEE, FL 32301 

"EMF <i nvestcorp. com<http: //i nvestcorp. com»" made t he following 
annotati ons. 

This message i s intended onl y for the use of the individual 

or entity to which it i s addressed, and may contain informat ion 

that is privileged, confidential and exempt from disclosure 

unde r applicable l aw. I f you are not t he intended recipient, 

you are hereby notified that any use, dissemination or copyi ng of 

thi s communicati on i s strictl y prohibited . If you have received 

this communication i n error, please notify us immediatel y by 

returning the original message to the sender and then delete t he message . 

Thank you. 

(NY Gateway) 

" EMF <investcorp . com>" made the following annotations . 

Thi s message i s intended onl y for the use of t he individ ual or enti t y to 
whi ch it is addressed , and may contain information t hat i s privi l eged, 
confidenti a l and exempt from di sclosu re under appl icable law. I f you are not 
the intended recipi ent, you are hereby notified that any use, di ssemi nation 
or copying of this communi cation is strictl y prohi bited. If you have 
received t hi s communication in e r ror, please notify us immediatel y by 
returning the original message to the sende r and then delete the message . 
Thank you. 

(NY Gateway) 
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"EMF <i nvestcorp. com>" made the following annotations. 

This message is intended only for the use of t he individual 
or entity to which it is addressed , and may contain information 
that is privileged, confidential and exempt from disclosure 
under applicable law. I f you are not the intended recipient, 
you are hereby notified that any use, dissemination or copying of 
this communication is strictly prohibited. If you have received 
this communication in error, please notify us immediately by 
returning the original message to the sender and then delete the message. 
Thank you. 

(NY Gateway) 
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AP.PENDIXI 
.I'., 

/' I 
PETITION FOR QUASI..JUDICIAL PROCEEDINGS}/.} l ,/ v"-

Beforc the Tallahassee-Leon County ' L~p ""'- ('LI) 
Planning Commi11Sion < 6 · ',/ 

,</ tJ;,, f>~_ - -
NOTICE: TO BE ENTI1LED To QUASI-nJD1CIAL PROCEEDINGS, THE PET1no~¥,i{i1fy µ A ~N 
WHO WILL SUFFER AN ADVERSE EFFECT TO AN INTEREST PROTECTED o~~ Rb1·: JW 'I'FW,o 
COMPREHENSNE PLAN, INCLUDING INTERESTS RELATED TO HEALTH ANDS , .:.,_ 'JCE AN!J" 
FIRE PROTECTION SERVICE SYSTEMS, DENSITIES OR INTENSITIBS ~1?JlYf MENT, 
TRANSPORTATION FACILITIES, HEALTH CARE FACILITIES, EQUIPMENT OR seR ES OR 
ENVIRONMENTAL OR NATURAL RESOURCES, THE ALLEGED ADVERSE EFFECT MAY BE SHARED lN 
COMMON WJTH OTHERMBMBERS OF THE COMMUNITY AT LARGE, BUT MUST EXCEED IN DEGREE 
THE GENERAL INTEREST IN COMMUNITY GOOD SHARED BY ALL PERSONS. 

2. 

FILING FEE MUST BE PAID WHEN THE PETITION IS FILED. 

This is a petition to initiate quasi-judicial proceedings to review a: , 
. . , 

X decision 
--X_recommendution <.) , . •' 

of Tallahassee-Leon County Planninii Commission to 
X approve 

___ deny 

the following Floridan Downtown Tallahassee Phase Two UPUD 
Amendrnpnt (action/project) 

Project Identification Number: PRZ1300l3 
Date decision rendered (if applicable):. __ _ 

The Petitioner contends that. as of the dat:e of this Petition, the Planning 
Commission's Order has not been rendered in accordance with the reguireroents of 
the Planning Commission's Bylaws. The issue of rendition will be addressed in a 
separate letter to the Planning Commission's Attorney. A CQPY of the Planning 
Commission's Notice ofDecision{s) dated September 3, 2013, is attach9d hereto 
as Exhibit "L" 

Project Location: 
_K__City of Tallahassee 
__ Leon County 

Tl1e petition will be forwarded to a mediator unless mediation is not requested. Costs of 
mediation shall be borne by the parties. 
Check here of __ mediation is not requested. 

Name of Pctitioner: __ -Se-e__.fl .... tt-a-c_hm~en-t_"=A-" __ 

Address of Petitioner: __________________ _ 

Telephone Number of Petitioners: _____ Facsimile: ______ _ 

DEFENSE 
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Name of Petitioner's Representative (where applicable): See Attachment" A" 

Address of Petitioner's Representative:. ______________ _ 

Telephone Number of Petitioner's Representative: ___ ....;Facsimile: ___ _ 
Name of Project Applicant (if different from Petitioner): See Attachment "A" 

Address of Project Applicant: _______ .Facsimile: ______ _ 

3. Right to quasi-judicial proceedings [See notice above. Failure to list sufficient facts to show 
entitlement to quasi-judicial proceeding will result in denial of petition]: Provide an 
explanation of how Petitioner's substantial interests will be adversely affected by the 
determination or recommendation being challenged by Petitioner: 

s,e Attachment "A" 

4. Petitioner received notice of the detennination/proposed action dated September 3, 2013, 
on September 11, 2013 by: Electronic Mail. 

__ U.S.Mail 
__ Publication in the newspaper. 

Note: A copy of the determination/proposed action must be attached to this petition. 

5. A statement of all facts that are disputed by Petitioner: 
See Attachment "A" 

6. A statement of the specific facts that Petitioner contends warrant reversal or modification 
of the determination or proposed recommendation: 

See Attachment "A" 

7. A statement of the specific ordinance provisions the Petitioner contends require reversal or 
modification of the detennination or proposed recommendation. [Note: Failure to list 
specific provisions will result in denial of petition.] 

See Attachment "A" 
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8. A statement of the relief sought by Petitioner, stating precisely the action Petitioner wishes 
the Commission to take with respect to the determination or proposed recommendation. 

Recommend denial of the proposed Floridan DowntoWn Tallahassee Phase Two 
UPUD Amendment the City of Tallahassee Commission 

9. ~ I hereby request entry ofa procedural order. 

SIGNATIJRE 

Check one: 

__ Petitioner 
----X_Petitiooer's Representative 

CERTIFICATE OF SERVICE 

DATE 

I certify that a copy of this document has been furnished to: 

The project applicant: See Attachment "A" - Certificate of Service 

at the following address: ____________________ _ 

to legal counsel for the local government See Attachment "A" - Certificate of Service 

at the following address:. ____________________ _ 

by: _U.S. Mail _Facsimile_Hand Delivery, this -11!:'day of September 2013. 
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P17 
D1y,,.. l lfO 

ATTACHMENT "A" 

,4~Y, i .::,fOfl r 
TALLAHASSEE-LEON COUNTY PLANNING comnsif ~ tfr4 r' 

liR1rv l vt 
FLORIDAN DOWNTOWN TALLAHASSEE PHASE TWO UPUD AMEND~NT 

PROJECT IDENTIFICATION NUMBER PRZ130013 
PETITION FOR QUASI-JUDICIAL PROCEEDINGS 

2. Name, Address, and Telephone Numbers of Petitioner: 

TM Street, LLC 
311 East Jennings Street 
Tallahassee, Florida 32301 

For purposes of this proceeding, the telephone and facsimile numbers of the Petitioner will 
be the telephone and facsimile numbers of its representatives listed below. 

Name, Address, and Telephone Numben of Petitioner's Representatives: 

David A. Theriaque, Esquire 
S. Brent Spain, Esquire 
Timothy E. Dennis, Esquire 
Theriaque & Spain 
433 North Magnolia Drive 
Tallahassee, Florida 32308 

Telephone Number: (850) 224-7332 Facsimile Number: (850) 224-7662 

Name, Address, and Telephone Numben of Project Applicant: 

City of Tallahassee MHG Tallahassee 
c/o Moore Bass Consulting, Inc. c/o Moore Bass Consulting, Inc, 
805 N. Gadsden Street 805 N. Gadsden Street 
Tallahassee, Florida 32303 Tallahassee, Florida 32303 

Telephone Number: (850) 222-5678 Facsimile Number: (850) 681-2349 

DOJ-09461 14 

Case 4:18-cr-00076-RH-EMT   Document 440-13   Filed 08/13/21   Page 132 of 149



3. Right to quasi-judicial proceedings . . . Provide an explanation of how Petitioner's 
substantial interests will be adversely affected by the determination or recommendation 
being challenged by the Petitioner: 

TM Street, LLC, is the owner of the Gateway Tallahassee project which is located 
at the northeast comer of the intersection of Monroe and Tennessee Streets. The 
Gateway Tallahassee project is a mixed-use development consisting of a four (4) 
story building with approximately 17,000 square feet of retail space and 20,000 
square feet of office space. 

TM Street, LLC' s Gateway Tallahassee project is located across the street from the 
property on which the Floridan Downtown Tallahassee Phase Two UPUD 
Amendment ("Hampton Inn & Suites") is proposed. Thus, on the basis of proximity, 
TM Street, LLC, has standing to request a quasi-judicial hearing regarding the 
proposed Hampton Inn & Suites. 

Moreover, TM Street, LLC, has made a substantial investment in the City's efforts 
to create an "18-hour'' downtown. If the proposed Hampton Inn & Suites is 
approved, it will undermine such efforts. As an entity that bas made a substantial 
invernnent in the creation of an" 18-hour'' downtown, TM Street, LLC, has standing 
to request a quasi-judicial hearing regarding the proposed Hampton Inn & Suites. 

5. A statement of all facts disputed by Petitioner: 

The Petitioner reserves the right to supplement such facts as additional information 
becomes known to it. 

a. Whether the proposed Hampton Inn & Suites is consistent with the 
City's Comprehensive Plan. 

b. Whether the proposed Hampton Inn & Suites is consistent with Land 
Use Element Policy 22.10 of the City's Comprehensive Plan. 

c. Whether the proposed Hampton Inn & Suites complies with the 
requirements of the City's Land Development Code. 

d. Whether the proposed Hampton Inn & Suites complies with the 
requirements of Section 10-200 of the City's Land Development 
Code. 

e. Whether the proposed Hampton Inn & Suites fulfills the promises 
made by the Applicant in 2006 when the City granted its original 
approval for the Floridan Downtown Tallahassee UPUD. 
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f. Whether the proposed Hampton Inn & Suites furthers the City's 
efforts to create an "18-hour'' downtown. 

g. Whether the proposed Hampton Inn & Suites will reduce the need for 
automobile dependency. 

h. Whether the proposed Hampton Inn & Suites will reduce the demand 
for parking. 

i. Whether the Floridan Downtown Tallahassee UPUD will remain as 
a mixed-use development if the proposed Hampton Inn & Suites is 
approved. 

6. A statement of the specific facts the Petitioner contends warrant reversal or 
modification of the determination or proposed recommendation, 

a. The proposed Hampton Inn & Suites is not consistent with the City's 
Comprehensive Plan. 

b. The proposed Hampton Inn & Suites is not consistent with Land Use 
Element Policy 2.2.10 of the City's Comprehensive Plan. 

c. The proposed Hampton Inn & Suites does not comply with the 
requirements of the City's Land Development Code. 

d. The proposed Hampton Inn & Suites does not comply with the 
requirements of Section 10-200 of the City' s Land Development 
Code. 

e. The proposed Hampton Inn & Suites does not fulfill the promises 
made by the Applicant in 2006 when the City granted its original 
approval for the Floridan Downtown Tallahassee UPUD. See Exhibit 
''2." 

f. The proposed Hampton Inn & Suites does not further the City's 
efforts to create an "18-hour" downtown. 

g. The proposed Hampton Inn & Suites will not reduce the need for 
automobile dependency. 

h. The proposed Hampton Inn & Suites will not reduce the demand for 
parking. 

3 
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i. The Floridan Downtown Tallahassee UPUD will not remain as a 
mixed-use development if the proposed Hampton Inn & Suites is 
approved. 

7. A statement of the specific ordinance provisions the Petitioner contends requires 
reversal or modification of the determination or proposed recommendation. 

Toe proposed UPUD Amendment is inconsistent with several requirements of the 
City's Comprehensive Plan and the City's Land Development Code, including, but 
not limited to: 

Land Use Element Policy 2.2.10 of the City's Comprehensive Plan; and 

Section 10-200 of the City's Land Development Code. 

This list is not exclusive and other provisions may be applicable as determined 
during discovery. Thus, the Petitioner reserves the right to raise additional violations 
of the City's Comprehensive Plan and the City's Land Development Code. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via 
hand delivery to: 

City of Tallahassee 
c/o Linda Hudson, Esquire 

City Attorney's Office 
300 South Adwns Street, MS # A5 

Tallahassee, Florida 32301 

MHG Tallahassee AL, LP 
c/o Moore Bass Consulting, Inc. 

805 North Gadsden Street 
Tallahassee, Florida 32303 

MHG Tallahassee AL, LP 
c/o Corporation Service Company 

1201 Hays Street 
Tallahassee, Florida 32301 

4 
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City of Tallahassee Community Redevelopment Agency 
c/o Econotnic and Community Development 

435 North Macomb Street 
Tallahassee, Florida 32301 

Sylvia Alderman, Esquire 
Akerman Senterfitt 

106 East College A venue 
Floor 12 

Tallahassee, Florida 32301 

this / 'l tl-, day of September 2013. 
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~ Tallahassee ... Leon County Planning 
Commission Notice of Decislon(s) 

Tallaha.uee-uon Cotarty 
Planning Department September 3, 2013 Meeting 

C4 

D,1 

D.2 

l.eoCI County; Propoeed OrdiRIIICI Amending Rtin 12 of tile BradfanMlli Sedor Plan, Adoptad by 
Ordm■IQ II0-31, Rllllng to tile Coniraen:11110nllly Zone 1 and tit• Commlldll Mbcad \Ju 0v1r1-, Zona Z 
Dlllanlllona In the Comnllrdal CIMal Futull Land Uu llap; .Alllndlng Section ,.u of the Bn11Homll1 
8ec;tGc' Plan_ Camm.-clll Mixed U.. OWllll'/Zone Z; AmlndlflG Cha-10, Th• laid Dffllopmant Codi, of 
the eo.1 ol Lan of UIOfl Cocny, Florida;~ SedlDII 10,U77, Bradfontvlle Conmerclll Onrlay 
Dlltr1ct; Am11dlng Slc:tlon 1M..ffl, lkldfardvth lctnlc Ovll'lly Dlltrlc:t; Amending Leon County Onlln■ia 
NO. U-11 to provide for ■ dl111911 In Zon• CIM■ltlcatlon from the RA Relldentlll Acri, BC-2 BrllDorl:NHlt 
COllllllll'Cl•2 Md B0R Blidfonlvlll1 Offlc:e Realdenllll ZoMISII Elltrlctl to tilt BC-t BndfonMIII Comlllll'Cial-
1, R-1 Snglt Fnly Datachld Rllldtntlll and ~ Ul1lln Allldlllllll Zoning m.trlcta In Leon Colrlty, Florida. 

Approval __ AIIPrv't■I wllh Condlllonl __ Den,__ Continue '~o 
City of Talllh--■: Fht and Onlf Pubic Halng on City Ordlnlllca 1 S,Z.28; 4 Pn,poled ModfflClllon lo 1M 
Flolld■n Downtown Tlllhlllll Phue Two Urban PIIMed Unit DMlopm■nt (UPUD) Cone.pt Pt111. 

Approval_ Appl"OYII with Condition• q. .. Z. Deny__ Continua __ 

City or Tlllall-..; First ■nd Only Public H-ina on Onlnance Ho. 13-Z•Z7i PropoNd Amtranent of the 
Offlcl&I l.oniaG Map ta Chmsl• tlteZonlng Claslllcallon fro11 the L1kit Protlc:tlon (LP) Zoning Clltrlct b the 
8blrl lllddlt 8c:hool Plamed Uni o.elop111nt (PUO) Zoning D!ltrfc:t. 

Apprrwal __ Approw-111 with Cancltlonl __ Deny__ Contln111 _ lri} 

D.3 City of Tlllahlw« Pubic Hlalng on th• prcpoeed 8tm llllldlt Schoel {Type C lwvlew)-thll appllclllon le 
1 alta plan appronJ for tht collllNc:tion ol a 1wHtDly 81..-rta,ylmlddlt achoo!. The tDlll site 11N Ill U7 
-=rwa and la located at 3907 Thomavll■ Road. 

Appn,,al _ _ Appmatwltl!Condlllona __ Deny__ Conlru l.r·O 

Unlaa a JlellDII er pana,1\'ilh ellllclng file(a) a patib fllr qullijllldal p100e811,gs pinuant k>.Mlda Ill d Chapler Z, TIIIW-1.ald 
~ Code, Ylflllln 15-,. (or 30 daya tr a dllclalal oa a City an·-.uia. TypeC appllcsUon) tun lhe dD the dldllanl WIii 
randnd, In aardm wlll the t,rtll'Wlaf11ie Plann~g Camilllon and fly dTIIIINNae DIMllopnB1t Codal the decllkn llffhll. 
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a&TuERIAouil LED 
~• &·SPAINirr~EP 26 pm • 

I / 1 Lf 1 
11 

!) i ~'IS i O ,;,.1 /', ;.- Rl!:PLY To: TALLAKASHB 

ADAf JN/S " · 
2006 Application H£AR/T~AT/ ~'£ 

f-1Gs 
The following quotes are from the 2006 Application: 1 

"The 1lpature Floridan office building and adjoining hotel will serve as a gateway 
for Tallahassee . ... " (Application at page 2-1 ). 

"This location is arguably tb.e most prominent intenedion within the city and also 
one of the oldest." (Id at page 2-2). 

"l 00,000 square feet of Class A office condominiums" (Id). 

"Given that the retail, restaurant and office apace, will be situated on the same block 
and within easy walking distance of each other, it will afford patrons and workers 
the QPJ)Ortunity to rely leas on the automobile durin& workiDK houn." (Id). 

"The project. bl' virtue of its location at one of the most prominent major 
intersectiom in the city. will function as a pedestrian-friendly facility. Toe site is 
currently smrounded by pedestrian sidewalks and the design of the buildings will 
enhance their importance through the inclusion of street-level retail facilities 
within the office buildig1." (Id at page 2-3). 

''The office bnildine at the intersection of the comer of West Tennessee and North 
Monroe Streets will be a sipature building hich)futing the entrance into the 
downtown of Tallahassee." (Id. at page 2-5). 

"The Floridan UPUD project will be designed to enhance this corner and provide a 
showcase entrance into the downtown area of Tallahassee." (Id at page 2-6). 

"It has been expressed by the City leaders that this parcel is an QP»Qrtunity to 
create architecture of 'eye-catching showcase qpeal.' Toward this end, till 
building should feature a :Oaph.ip p:and architectural element on the comer, 
emphasizing the junction of the one [sic] the most important comen in the City. 
The proposed design provides this element. ... " (/d. at page 2-7), 

All emphasis in the quotes has been supplied. 

,. .. ~ .... 
433 NORTH MAGNOLIA DRIVE 

TALLAHASSI:&, FLORIDA 32308 
(8501 224-7332 

FAX: (850) 224-7662 

OU..IIIIIO 

4767 NEW BROAD STREET 
ORLANDO, FLORIDA 32814 

(407) 514-2676 
FAX: (407) 264-6132 

www.tlwriaquelaw.com 
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Sec. 2-138. Hearing procedures. 

(a) Petitions for quasi-judicial proceedings filed pursuant to subsection 2-133(c) by persons or entities 
who have been determined to have standing pursuant to section 2-137 and any motions to dismiss 
shall be referred by the planning commission clerk to the division of administrative hearings, except 
for petitions for quasi-judicial proceedings on ARB decisions, which shall be scheduled to be heard 
before the planning commission. 

(b) Mediation. At the same time the planning commission clerk will submit the petition to a mediator 
unless the petitioner has indicated in the petition that mediation is not desired. If the petition does not 
indicate that mediation is not desired, mediation shall be conducted, unless declined by any other 
party within five days of filing of the petition. To facilitate prompt resolution, parties with authority to 
settle the dispute shall attend the mediation. Mediation shall be completed with 45 calendar days of 
filing of a petition. If mediation is successful, a mediation stipulation signed by the parties and the 
mediator shall be submitted to the planning commission for review and a notice of voluntary 
dismissal of the request for quasi-judicial proceedings shall be filed by the petitioner with the 
administrative law judge and the planning commission clerk. The mediation stipulation shall include 
findings of fact, conclusions of law, and a recommendation. The planning commission shall treat the 
mediation stipulation as if it were a recommended order from an administrative law judge, except that 
the parties may file no exceptions. 

(c) Quasi-judicial proceedings for ARB decisions. Upon filing a petition for quasi-judicial proceedings on 
an ARB decision, or at any time prior to the hearing on the petition, the petitioner may waive the 
formal procedures outlined in subsection 2-138(i). If all parties agree that the formal procedures in 
subsection 2-138(i) are waived, the hearing before the planning commission may proceed informally 
under the direction of the planning commission chair. The planning commission decision shall be 
made in accordance with section 2-139 herein. If all parties do not waive the formal procedures in 
subsection 2-138(i), the hearing shall be conducted in accordance with that section, with the 
planning commission chair having the powers of the administrative law judge. 

(d) The city commission shall appoint and retain hearing officers or shall contract with the state division 
of administrative hearings for administrative law judges to conduct hearings on petitions for quasi
judicial proceedings filed pursuant to subsection 2-133(c). Hearing officers and administrative law 
judges shall be referred to in this section collectively as administrative law judges. 

(e) Any hearing officer appointed or retained by the city commission shall be a licensed attorney with the 
state bar who has practiced law in the state for at least five years, and who has experience in land 
use law, real estate law, local government law, or administrative law. No hearing officer shall 
represent clients before any city agency during the period in which he serves as a hearing officer. 
Each hearing officer shall serve at the pleasure of the city commission, and shall be compensated at 
a rate to be fixed by the city attorney. 

(f) No city employee, elected official, or other person who is or may become a party to a proceeding 
before an administrative law judge shall engage in an ex parte communication with the administrative 
law judge. However, the foregoing does not prohibit discussions between the administrative law 
judge and city staff that pertain solely to scheduling and other administrative matters unrelated to the 
merits of the petition. If a person engages in an ex parte communication with the administrative law 
judge, the administrative law judge shall place on the record of the pending case all ex parte written 
communications received, all written responses to such communications, a memorandum stating the 
substance of all oral communications received and all oral responses made, and shall advise all 
parties that such matters had been placed on the record. Any party desiring to rebut the ex parte 
communication shall be entitled to do so, but only if such party requests the opportunity for rebuttal 
within ten days after notice of such communication or, if the final hearing is scheduled sooner than 
ten days, prior to the end of the final hearing. If he deems it necessary due to the effect of an ex 
parte communication received, the administrative law judge may withdraw from the case. 
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(g) The administrative law judges who conduct hearings on petitions pursuant to this section shall have 
the powers of administrative law judges enumerated in F.S. § 120.569(2)(d). 

(h) At any time after a matter has been assigned to an administrative law judge, the administrative law 
judge may enter a procedural order requiring all parties to confer for the purpose of clarifying and 
simplifying the issues, discussing possibilities of settlement, examining documents and other 
exhibits, stipulating to as many facts as possible, exchanging names and addresses of witnesses, 
resolving other procedural matters, and entering into a prehearing stipulation. The administrative law 
judge may require the parties to exchange expert witness reports prior to the hearing. 

(i) Hearings shall be conducted in the following manner: 

(1) All hearings shall be held within 60 calendar days of the date the petition for quasi-judicial 
proceedings was filed with the clerk of the planning commission, unless all parties stipulate in 
writing to a later hearing date. 

(2) All hearings shall be open to the public. Members of the public shall be permitted to testify at the 
quasi-judicial proceeding. 

(3) Notice of proceedings before the administrative law judge shall be published 15 calendar days 
before the quasi-judicial hearing. 

(4) The parties in a quasi-judicial proceeding shall be the city, the applicant(s), the petitioner(s), and 
any intervenors. The participants before the administrative law judge shall be the applicant, the 
applicant's witnesses, city staff, city witnesses, and other parties as the term party is defined in 
this subdivision, and witnesses of the parties, if any. 

(5) An initial record shall be prepared by the planning commission clerk and provided to the 
administrative law judge no less than ten days before the hearing. The initial record shall 
include the following: 

a. The determination of standing; 

b. The petition for quasi-judicial proceedings and documentary evidence attached thereto; 

c. A staff report identifying the item, providing a summary of the actions prior to administrative 
law judge review, the standards for review, the staff recommendation, factors supporting 
the staff recommendation, and any other information the staff deems applicable; 

d. Proposed findings filed by the parties, if applicable; and 

e. Such other materials as may be received from the parties ten days before the hearing, 
such as resumes and expert witness reports that may not have been included in the 
petition. 

(6) All witnesses and the general public shall testify under oath. Testimony and evidence shall be 
limited to matters directly relating to the application and proposed development. Irrelevant, 
immaterial, or unduly repetitious testimony or evidence may be excluded. 

(7) The order of presentation of testimony and evidence shall be as follows, unless otherwise 
ordered by the administrative law judge: 

a. A brief summary of the application; 

b. Testimony from members of the public who are not parties or witnesses of a party, unless 
the administrative law judge provides another time; 

c. Opening comments from the petitioner; 

d. Opening comments from the city; 

e. Opening comments from the applicant, if the applicant is not the petitioner; 

f. Petitioner's case; 

g. City's case; 
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h. Applicant's case, if the applicant is not the petitioner; 

i. Rebuttal from the petitioner. 

(8) The administrative law judge shall permit reasonable cross-examination of witnesses by the 
parties. 

(9) The administrative law judge may call and question witnesses or request additional evidence as 
he deems necessary and appropriate. 

(10) The administrative law judge may order the hearing continued until a date certain if necessary 
to obtain additional information necessary for determination of the matters at issue. 

(11) The administrative law judge shall decide all questions of procedure and admission of evidence. 

(12) Each witness and members of the general public shall complete a speaker form to be supplied 
by the clerk of the planning commission prior to testifying. The speaker forms shall become part 
of the record. 

U) At the conclusion of the hearing, the administrative law judge shall consider all relevant evidence and 
the proposed findings submitted by the parties, and shall file a recommended order with the clerk of 
the planning commission within 30 calendar days of the date of the hearing, unless all parties 
stipulate in writing to a later date. Pursuant to F.S. § 163.3215(4)(0, the standard of review applied 
by the administrative law judge in determining whether a proposed development order is consistent 
with the comprehensive plan shall be strict scrutiny in accordance with state law. The administrative 
law judge's recommended order shall approve or deny, in whole or in part, the request of the 
petitioner; and shall include findings of fact and conclusions of law, separately stated within the 
recommended order. 

(k) The parties shall have ten calendar days from the date the recommended order is served to file 
specific, written exceptions to the recommended order with the clerk of the planning commission. 
Exceptions shall include appropriate references to the record before the administrative law judge. A 
response to the objections may be filed pursuant to the bylaws. 

{I) Upon receipt of the recommended order from the administrative law judge, and after the deadline for 
receipt of exceptions thereto, the clerk of the planning commission shall schedule the recommended 
order for consideration by the planning commission. 

(m) During its consideration of the recommended order at a duly notified public hearing, the planning 
commission will take comment from any parties who desire to submit comments in favor of or in 
opposition to the recommended order. The planning commission may address questions to the 
parties, including city staff, or to anyone else related to the recommended order at its discretion. In 
addition, the planning commission will allow each party, including city staff, up to 15 minutes for oral 
presentation or argument. No party, including city staff, may submit new evidence to the planning 
commission; presentation must be confined to evidence made part of the record before the 
administrative law judge. 

(n) The planning commission shall adopt the recommended order, adopt the recommended order with 
changes, or direct staff to prepare a revised order. The planning commission may also remand the 
recommended order to the administrative law judge, if additional findings are necessary. The 
planning commission shall not change any findings of fact reached by the administrative law judge 
unless after review of the entire record, the planning commission finds there is no competent 
substantial evidence to support the administrative law judge's findings. The planning commission 
may change conclusions of law if it is found that the administrative law judge did not apply the 
correct law. If the planning commission directs staff to prepare a revised order, the revised order 
shall be submitted to the planning commissioners. The chair shall sign the order. If one or more 
planning commissioners indicate to the clerk of the planning commission that the order does not 
reflect the vote, the clerk shall agenda the order for a regular planning commission meeting for final 
action. Objections to a draft order must be submitted to the planning commission clerk within five 
days of transmittal of the draft to the commissioners. If no objections are received by the planning 
commission clerk within five days of transmittal of the draft to the commissioners, the planning clerk 
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shall date stamp the final order and it shall be considered "rendered" at that time. A copy of the final 
order shall then be served on the parties. 

(o) Decisions by the planning commission based on the recommendation of an administrative law judge 
may be challenged in the circuit court for the second judicial circuit by petition for writ of certiorari 
filed no later than 30 calendar days after the planning commission's final decision is rendered. 

(p) Neither the planning commission nor the city will provide or prepare a record of the proceedings 
before the administrative law judge other than what is required in this section for submission to the 
planning commission. If a person decides to challenge any decision made by the planning 
commission on recommendations from an administrative law judge and such person needs a record 
of the administrative law judge proceedings or of the planning commission proceedings on the 
administrative law judge's recommended order, such person will need to ensure that a verbatim 
record of the administrative law judge's proceedings and the planning commission proceedings is 
made pursuant to F.S. § 286.0105. 

(Code 1984, ch. 27, § 24.8; Ord. No. 01-O-64AA, § 10(24.8), 10-24-2001 ; Ord. No. 05-O-14AA, § 2, 
4-27-2005; Ord. No. 07-0-12, § 2, 3-18-2007) 

Editor's note--

Ord. No. 05-O-14AA, § 2, adopted April 27, 2005, changed the title of § 2-138 from "Hearing 
officer procedures" to "Hearing procedures." The historical notation has been preserved for 
reference purposes. 
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